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Beenenune

[Ipobieme GyHKIMH TpaxaaHCKO -IIPABOBOTO
JIOTOBOpa JIOCTATOYHO JIOJITO HE YAEISUIOCH IO K-
HOTO0 BHUMAaHM B MIPABOBBIX HCCIeqOBaHUAX. JlaH-
HBII BOIIPOC CBOIWIICSA, B OCHOBHOM, K PELICHHIO
BOMpoca O 3Ha4eHWH JoroBopa. Ho Ha ceromgmsmi-
HUU JIeHb OYEBUIHBIM SBIISIETCSA TO, YTO yKa3aHHAS
rpobiema siBisieTcst 0osee CI0KHOM.

JIro0oi TpakaaHCKO-IIPaBOBOW JOrOBOP 00-
JamaeT mpucymer emy cucremout dyakumii. He
SIBIIACTCSI MCKIIFOUEHHEM U JOTOBOP OaHKOBCKOTO
cuera, ocoboe MecTo cpeaud (YHKIHUH KOTOPOro
3aHMMaeT obecreunTenpHas. B mocrnegHee Bpems
3Ha4YeHUE JaHHOW (PYHKIUH IMOCTOSHHO BO3pacTa-
er. JluHamMpuuyHOe pa3BUTHE COLMAIBHO-IKOHO-
MUYECKHX, MPABOBBIX OTHOIICHWH, WX YCIOKHE-
HUE BJIEKYT 32 COOOH IMOsIBIICHUE HOBBIX (DYHKIIMN
(u3meHenue panee cymiecTByoumx). Ilpuuem
nHorna (YHKIMHM TOSBISIIOTCS M U3MEHSIOTCS
ObICcTpee, YeM NpPOMCXOAAT W3MEHEHHS B caMoi
CTPYKTyp€, KOTOPOH MPUHAIIEKUT JAaHHAs (PyHK-
nwus. [locTrenenno m3MeHeHne HyHKIMA BICUET 3a
co0OH M M3MEHEHHS B CTPYKType. AHaIOTHYHBIH
MIPOLIECC MTPOUCXOANT U C JOTOBOPOM OaHKOBCKOT'O
cuerta. YCWJICHHE PO OOeCreuuTeNbHOU (Y HK-
LMY TIOBJIEKJIO 3a cO00i M3MEHEHHS B CaMOM JI0-
roBope OaHKOBCKOTO CYeTa, a TaKKe MOsIBICHUE
HOBBIX BUJIOB CUETOB.

IlonsaTHE 00eceYUTENbHOM (GYHKIMHT
J0roBOpa 0AHKOBCKOIO CYeTa

B ropunnyeckoil JuTeparype OTCYTCTBYET
eMHOE TOHATHE O00CCIeUUTENbHON (DYHKIUU J0-
roBopa. Psyi aBTopoB BoOOIIE HE BBLICISIOT €€ B
KauecTBE CaMOCTOSITENILHON (DYHKIIUU TPAXKIAAHCKO -
paBoBOro JoroBopa. MHorga obecriednTenbHas
(yHKIMST OTOXKIECTBISETCS C rapaHTHiHOH. Tak,
nmo wmHeHnio O. A. KpacaBunkoBa, TapaHTHHHas
(obecrieuntenbHas) PyHKIMS COCTOMT B TOM, YTO
HMEHHO IIOCPEACTBOM JOrOBOpa CTOPOHBI «3aKJla-
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ABIBAKOT» B CBOM B3aMMOOTHOIICHUSA KOHKPCTHBLIC
o0ecreYnTeNbHbIEC, CTUMYIUPYIOIINE MEPhI B3anM-
HOTO Bo3nericTBus [7, c. 181].

E. B. Konomenckass Tak)ke HE BBIJEISIET OT-
JeTbHO obecrnieunTenbHy0 (yHkuuioo. B pamkax
3alUTHOW  (YHKIMK XO3SIMCTBEHHOI'O JIOTOBOpa
aBTOp OTMEYAeT, YTO MPHU 3aKIIOUEHUHU JIOTOBOPA
CTOPOHBLI BIIpaB€ YCTaHaBJIMBaTb, B 4YaCTHOCTH,
croco® obecriedeHns HCIOTHEHUS JOTOBOPHBIX
00513aTeNbCTB, OMPENENsATh Pa3Mep OTBETCTBEHH O-
CTH 3a HapylleHue 00s13aTeNnbCTBa, (OPMYIIUPOBAThH
10 CBOEMY YCMOTPEHHIO YCIIOBHE JIOTOBOPA O CIO-
cobe oOecrieueHusI HWCIONHEHUsT 00s3aTeNbCTBA.
TeM cambIM CTOPOHBI 3apaHee OroBapHBAIOT CITO-
COOBI COOCTBEHHOHM 3alllUTHl C YYETOM CIIOCO0OB,
YCTaHOBJICHHBIX IrpaX1aHCKUM 3aKOHOOATCII b-
CTBOM, HpI/ICHOC36J'II/IBa${ NX K KOHKPCTHBLIM B3aH-
MOOTHOHICHHUAM W YCHUJIMBaA UX LCJICHAIIPABIICHHOC
Bo3zeicTue [6, c. 17].

B nocnennee BpeMst B IOpHIMUYECKON JHTEpa-
Type BCE 4Yallle BCTPEYAeTCsl TOUKa 3PEHHsI, COTlia C-
HO KOTOpO# oOecreunTeabHas (YHKIHUS SBISCTCS
CaMOCTOSTENIbHOW (DYHKIIMEH TIpa)KJIaHCKO-TIPaBo-
BOro jgorosopa. IIpruem B COBPEMEHHBIX YCIOBUAX
3HAaYeHUEe €€ IOCTOSHHO TNoBbimaercs. OxHako
CIMHOTO TIOHSTHSI «OoOecreuuTeNbHas (QYHKIHS
JIOTOBOpa» TakK U He CPOPMYITUPOBAHO.

A. B. bopmoroB  paccmarpuBaer  oOecriedu-
TeNbHYI0 (QYHKIWIO Kak (YHKIHUIO criocoba obec-
TICYCHUsI HWCHONMHEHUs obs3arensectB [1, c. 95].
AHanu3upys JAOTOBOP CTPaxOBaHHUs, aBTOP MPUXO-
JOUT K BbIBOAY, YTO OGGCHG‘IHT@HBHafI q)YHKHI/ISI 0-
roBopa CTPaxOBaHUs IPEACTaBIsICT OO0 BO3aEH-
CTBHE CTPaxOBOro 00s3aTeNbCcTBA HA HHOE, 00eCTI e-
yuBaeMoe, 00s3aTCIbCTBO B KavyecTBE CIocoda
o0ecriedeHrs] MCIOIHEHUs JaHHOTO Oo0ecIevynBae-
Moro obsi3arenbcTBa [2]. CornacHo AaHHOM TOYKE
3peHusi, odecrieuuTenbHast (PyHKIMS PaCKPbIBACTCS
Yyepe3 MPU3HAKH CIOCO00B 00eCTiedeHHs] UCTIONHE-
HUs 00513aTEIIbCTB.

KitroueBbie ciioBa: obecrieunTenbHast QYHKIHS JOroBOpa; J0roBop OAHKOBCKOTO cUeTa; 00eceunTeIbHAS ()YHKITHS
JIoroBopa 0aHKOBCKOI'O CUECTa; BH/IbI OAHKOBCKHX CUCTOB; 00CCIICUCHHUE UCTIOIHCHHSI 00513aTEIbCTB; CTUM YJIUPOBAHUC
JIOJDKHHUKA K HAJUICKANIEMY HCIIOJHCHUIO 0053aTC/IbCTB; TaPaHTHPOBAHUE HHTEPECOB KPEIUTOPA; OC3aKICIITHOES
CIHMCaHUEC JICHE)KHBIX CPEACTB ¢ OAHKOBCKHMX CUCTOB; JOTOBOP CUCTA ICKPOY; 3aJI0rOBBIC CUeTa

Introduction

The vital issue of the civil agreement has not
been thoroughly discussed in the legal studies. This
matter has been generally narrowed to address the
issue of the meaning of a contract. It is evident that
the problem is of more complicated nature.

Any civil agreement has its own specific sys-
tem of functions. The bank account agreement is
not an exception, with its security function playing
a special role among the others. The importance of
this function has been constantly increasing. The
dynamic development of socio-economic, legal re-
lations, their complexity entails the emergence of
new features (changing some previously available
functions). Sometimes the functions appear and
change faster than the changes in the structure that
has this function.

bring in the changes in the structure. A similar pro-

Changing functions gradually

cess occurs in the bank account agreement. Strength-
ening the role of the security function has resulted in
modification in the bank account agreement, as well
as development of new types of accounts.

The concept of the security function
of the bank account agreement

There is no unified concept of a security func-
tion of the contract in the legal studies. A number
of authors do not distinguish it as a separate func-
tion of a civil contract. Sometimes the security
function is defined as a warranty. Thus, according
to O. A. Krasavchikova, the warranty (security)
function is that it is by signing an agreement itself
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the parties "lay" the interim incentives of mutual
influence in its relations [7, p. 181].

E. V. Kolomensayadoes not specify a separate
security function. In the framework of the protec-
tive function of the economic agreement, the author
notes that at the moment of concluding the contract
the parties may establish, in particular, the manner
of enforcement of contractual obligations, deter-
mine the level of liability for the breach of an obli-
gation and formulate, at their discretion, the condi-
tion of the contract about the maner of enforcement
of the obligation. Thus, the parties stipulate in ad-
vance the ways of self-protection, given the ways
established by the civil legislation, adapting them to
their specific relationships and strengthening their
purposeful action [6, p. 17].

It has been an increasingly common under-
standing among law scholars to consider the securi-
ty function as an independent function of a civil
contract. Moreover, in modern conditions its im-
portance is constantly growing. However, the
common notion of the "security function of agree-
ment" has not been developed so far.

V. A. Bormotov considers the security function
as a function of the method of enforcement of obli-
gations [1, p. 95]. Analyzing the insurance contract,
the author concludes that a security function of the
insurance contract is the impact of the insurance
obligation otherwise provided, the obligation as a
way to enforce the obligations to be secured [2].
According to this view, the security function can be
revealed through some ways of securing enforce-
ment of obligations.



Obecneuumenvras yHKyusi 002060pa ODAHKOBCKO20 cuema

ITo muenmio b. U. CanumssiHoBa, obecmedn-
TenbHas (PYHKIHS SBISIETCSI CYITHOCTHOM Xapakre-
PUCTUKON 1OrOBOPHON KOHCTPYKLMH, KOTOpA 5 yKa-
3bIBACT HAa HAJIMYHME B HEW Kak OCHOBHOro obecrie-
YUTENIbHO-OPTaHU3AIIMOHHOTO WIJIH O0CCTICYHTElb-
HO-OXPaHHUTEILHOTO TNPAaBOBOTO MEXaHHM3Ma, BbI-
CTyMaeT KOHIICHTPUPOBAHHBIM BBIPAYKCHUEM IIEJI e-
BOW HAaIPaBJICHHOCTH COOTBETCTBYIOIIEH JIOTOBOP-
HOW KOHCTPYKIIMH, & TaKKe MOJAYEPKUBACT e¢ WH-
CTPYMEHTAJbHbIN Xapakrep. B moHnMaHuu aBTOpa
00eCIeUnTEeNbHYI0 (DYHKITHIO TPaXKIaHCKO-TIPABO-
BOTO JIOTOBOPA CIEAYET MOAPA3JIeNsTh Ha JIBa BHJIA:
o0ecreYnTeNnbHO-OpraHU3alOHHYI0 M o0ecreuu-
TENLHO-OXPaHHUTEIbHYI0. B miepBOM citydyae ucromnb-
30BaHUE JIOTOBOPHON KOHCTPYKIIMHM HarpaBJICHO Ha
IOpUInYEecKoe (popMUpOBaHUE (OPraHU3AIIMIO) KOH-
KpETHOM, >KelaeMOil CTOPOHAMM CTPYKTYphI JIOTO-
BOPHBIX CBsI3€li, BO BTOPOM CJIy4ae TaKoe UCIIONb3 O-
BaHHWE HMEET Cyry0o OXpaHUTEIbHYIO HalpaBJicH-
HOCTh — oOOecIiedyeHre HaJIeKAIero HCIIOTHECHUS
IPaKJIaHCKO-TTPAaBOBBIX 00s13aTenbeTB [8, ¢. 11].

W3 yka3aHHBIX BBIIIE TMO3UIUMNA CIENYET, YTO
obecrieunTenbHast GYHKIMS TECHO CBs3aHA CO CIO-
cobamu obecrieueHHs UCTIONTHEeHUs 00s13aTeNnbCTB. B
OOJIBIIIMHCTBE ClTy4aeB, o0aaasi 00eCIeUnTEIbHON
(byHKIMEH, TPaBOBOM WHCTHUTYT (MEXaHU3M) SIBIISI-
ercs crocoboM oOecrieueHusl MCIIONHEeHUsT 00s13a-
TenbeTB. OJJTHAKO B COBPEMEHHBIX YCIOBHUIX MOXKHO
CMEJIO YTBEpXKIaTh, YTO CYIIECTBYIOT IPABOBbIC
MEXaHHM3MbI, CTUMYJHMPYIOIIME JODKHUKA K HaJ -
JIeXKAIIEMy UCIIOMHEHUIO 00s3aTelIbCTB M rapaHTH-
pyIOIIMe WHTEpEChl Kpeautopa (B 4YacTHOCTH, Ta-
PaHTUPYIOIIE pealbHOEC MCIOIHEHUE JIOJDKHUKOM
00s13aTeILCTBA), HO HE SBIBIFOIIMECS CIOCO0aMu
obecriedeHns] MCIIONHEHHs 00s3aTenscTB. Bee atn
MEXaHU3Mbl (MHCTUTYTBI) 00NamaT obecmed u-
TENbHOU (QYHKITHCH.

JHoroBop OaHKOBCKOro cuera oOnajaaer obe c-
nedutenbHo ¢yHKuumei. Ilpuuem B pamkax maH-
HOT'O JIOTOBOpa CYIIECTBYIOT HECKOJBKO MPaBOBBIX
MEXaHH3MOB, MTO3BOIISIONINX €€ Pealln30BaTh.

B cBsi3U ¢ 3TMM MOXHO c/enath BBIBOJ, HYTO
obecrieunTenbHas (QYHKIUS JTOrOBOpa OaHKOBCKOI'O
cuera 3aKIIoYacTcsl B HaJIMIUU MPABOBBIX MEXaHM 3-
MOB, TPEIYCMOTPEHHBIX HOPMaMH O JAHHOM BHUJIC
JIOTOBOpa, CTUMYITHP YIOIIMX JIOJDKHHKA K HaJUIeKa-
[IeMY HCIIOJIHEHHIO 00SI3aTENbCTB U TapaHTUPYIO-
IIUX KPESAUTOPY PEATEHOCTD UX HCIIOIHEHUSI.

Peanu3zanus odecneynTeqbHON (GyHKIMT
J0roBOpa 0AHKOBCKOIO CYETa

CormacHo cT. 845 I'pakmaHcKoro Komekca
P®', no norosopy GaHKOBCKOro cuera GaHK 0083 y-
€TCd NPUHUMATb W 3a4MCIIATH IIOCTYIIAOMIME Ha

! Ipascoancruii xonexe Pocewiicko it Meneparuu. Yacth BTO-
pas: @enep. 3akoH PO or 26 suB. 1996 1. Ne 14-03 (pen. or
23.05.2016T1.) // Cobp. 3akoHonmarenbcrBa Poc. deneparmu.
1996. Ne 5, ct. 410.
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CUEeT, OTKPBITHIA KIMEHTY (BIIaJeNbIly cuera), fe-
HCXKHBIC CPCACTBA, BLIIIOJIHATE PACIIOPAXKCHUSA KN~
CHTa O MEPCUMUCICHNHN U BbIAa4Y€ COOTBETCTBYIOIIUX
CYMM CO cYeTa M MPOBEJICHUU JPYTHX OIEepaIii 1Mo
cyery. OmHMMH U3 Haubonee pacipoCTPaHEHHBIX

OHepaIII/Iﬁ SABJISIFOTCSL 3a4YHCIICHUC JCHCEXKHBIX
CPEICTB Ha CYeT U CIIMCAHME CO CyeTa KIIMEHTa
OTIpeNIeIeHHON  JeHeKHOH cymmbl.  CorracHo

ct. 854 TK P®, crimcanne NEeHEKHBIX CPEICTB CO
cuera OCyIIecTBIAETCs OaHKOM Ha OCHOBaHMHU pac-
TMTOPSYKCHU S KIIMCHTA. be3 pacropsK€HusA CliuCaHue
JIOTyCKaeTcsl 10 PEIICHHIO CyJia, a TaKKe B Ciyda-
AX, YCTAHOBJICHHBIX 3aKOHOM WJIM MPEAYCMOTPECH-
HBIX IOIrOBOPOM MEKIY OaHKOM M KIIMEHTOM.

To ecth 3akoHOIATENH TIPEyCMATPUBAET BO 3-
MOXHOCTb BKJIFOYECHHUSA B JOrOBOP 0OaHKOBCKOI'O
cuera yCJIOBHM, TTO3BOJISIFOIIMX 00ECIEUUTh MCIIOJ-
HEHHE 00s3aTeNbCTB  BIIANCIBIIEM OaHKOBCKOTO
cuera Iepe] CBOMMH KOHTpareHTamu Inyrem Oe3a-
LENTHOI'O CIUCAHMS JCHEKHBIX CPEACTB CO CYETa.
B JaHHOM CJIyda€ MOXXHO I'OBOPUTHL O NOTCHU A b-
HO 3QJIOKCHHOH B JIOTOBOpP OaHKOBCKOTO cyera
obecrieunTeNnbHON QYHKIMH, KOTOpasi peain3yercs,
B YAaCTHOCTH, IIyTE€M BKJIFOYCHUSI B JIOTOBOP YCJIO-
BHUH O 663aKHeHTHOM CIIMCaHUU, HAIIPaBJICHHBIX Ha
CTUMYJIMPOBAHUEC AODKHHWKa K HaIJICKalmeMy HC-
MOJIHCHUIO 00SI3aTEIbCTB M IapaHTHUPYIOIIUX Kpe-
TUTOPY MX pealbHOE MCIONHEHHE (00ecrednBaro-
[TUX UCTIOTHEHUE 0053aTEIBCTB).

Omnpenenenne MOHATHs 0€3aKIENTHOTO CIHCA-
HHUA OCHCEXKHBIX CPEIACTB C OaHKOBCKHMX CYETOB Ha
CeFOJIHHIHHI/Iﬁ JACHDb SBJIACTCA 3aTPYyAHUTCIbHBIM.
CymiecTByIOT pa3WyYHbIE TOYKH 3PCHHS, B TOM
YHUCJIC 10 MOBOAY COOTHOILICHHUS TOHSATHI «0e3ak-
LENTHOE CIIHCAaHUEe» U «DECCIIOpHOE CIHCAHUEY.
JlocTaTouHO YacTO OHU OTOXKICCTBIISIFOTCS U HC-
ITOJIB3YIOTCA KaK CUHOHHMBI. OllHaKO MCXKIY HUMHU
CYILIECTBYET PAJl OTJINYUH.

W3 OykBajbHOrO TOJKOBAaHHS TePMHUHA «Oe3a K-
LENTHOE CIIMCAHUE» CIIEAYET, YTO ITO CIIUCAHUE JIe-
HEXHBIX CPEICTB CO cyera 0e3 akienTa, T. €. corva-
cHisl, ero BiaJieNblia. TepMUH «OecCIopHOEe crHca-
HHE» MOXKHO PAaCCMaTpPUBATh KaK CIIMCAHUE CPEICTB
CO cYeTa IpU OTCYTCTBHM Kakoro-nmbo cmopa. On-
HAKO HCIOJIBb30BAHUE JIAHHOTO TEPMHUHA SIBJISCTCS
JIOCTaTOYHO YCJIOBHBIM, TaK Kak JIF000E CIUcaHue
MOXKET OBITh OCIIOPEHO B CY/IEOHOM T OPSIIIKE.

Yare Bcero MoHsTHE «OECCIIOPHOE CITUCAHHEY
HCIIOJIB3YCTCA B HYGHI/I‘IHI)IX OTpaciiaxX IpaBa, KO-
r1a BOBMOXHOCTB TAaKOI'0 CliMCaHus MpPEayCMOTp €-
Ha 3aKOHOM (HaIlpuMep, Ha OCHOBaHHUU aKTOB I'OC Y-
JapCTBEHHBIX opraHoB). Kareropmsi «Oe3arentHoe
CIIMCAHKME» PacCMaTPUBACTCS MPHU 3TOM Kak TpeOo-
BaHUC TPCTHUX JIMII K 6aHKy O CITMCAaHUU ACHCKHBIX
cpencTB co cyera kineHTa. CoriacHo TaHHOM TOY-
Ke 3peHus, OC3aKICNTHOE CIIMCAHUE BBITCKACT W3
noroBopHBIX oTHommeHni. B cT. 854 'K P® peun
HUACT O CIIMCAaHUU JICHCXKHBIX CPECACTB, HAXOAAIIHN X~

The Security Function of a Bank Account Agreement

According to B. 1. Salimzyanov, the security
function is an essential feature of a contractual
structure, which indicates the existence of a major
security-organizational or a security-enforcement
legal mechanism and acts as a concentrated expres-
sion of the target purpose of the relevant contractu-
al design, as well as emphasizes its instrumental
character. According to this perspective, the securi-
ty function of a civil agreement should be divided
into two types: a security-organizational and a secu-
rity-enforcement ones. In the first case, the use of
agreement construction is aimed at a legal for-
mation of a particular, desired by the parties, struc-
ture of contractual relationships, while in the se-
cond case, such use is of a purely enforcement ori-
entation nature of ensuring the proper enforcement
of civil liabilities [8, p. 11].

From the above viewpoints, it follows that the
security function is closely related to the methods
of enforcement of obligations. In most cases, the
legal mechanism with this function is the way of
providing performance of liabilities. However, in
modern conditions, it can be safe to note that there
are some legal mechanisms that make the debtors
properly perform their obligations and safeguard
the interests of the creditor (in particular, guaran-
teeing the performance of obligations by the debt-
or), but not being not the methods of securing the
fulfillment. All of these mechanisms have the secu-
rity function.

A bank account agreement owns this function.
Moreover, in the framework of such an agreement,
there are a few legal mechanisms to implement it.

In this respect we conclude that the security
function of the bank account agreement is the pres-
ence of legal mechanisms provided for in the claus-
es of this agreement, stimulating the debtor to prop-
er execution of obligations and ensuring their real
performance to the creditor.

Implementation of the security function
of the Bank account agreement

According to Article 845 of the Civil Code of
the Russian Federation' on the Bank account
agreement the Bank undertakes to accept and enlist
arriving on the account opened to the client (ac-
count holder), money funds, to carry out orders of

' The Civil Code of the Russian Federation. Part Two:
Feder. Law of the Russian Federation on January 26.
1996 Ne 14-FZ (ed. from 23.05.2016) // Coll. legislation
Rus. Federation. 1996, number 5, st.410.
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the client about transfer and issue of the corre-
sponding sums from the account and conduct other
transactions on the account. The most common
operations is transferring funds to the account and
with drawing money from it. According to Article
854 of the Civil Code a withdrawal from the ac-
count should be performed by Bank on the orders
of the client. Without the client’s orders it can be
ordered by a court decision and in the cases estab-
lished by law or stipulated in the agreement be-
tween the Bank and the client.

It means the legislator considers the possibility
of inclusion in the bank account agreement of the
conditions providing execution of obligations by
the owner of the bank account before their counter-
parties by no accept withdrawing from the account.
In this case one can talk about a potentially incor-
porated security function in the Bank account
agreement, which is implemented, in particular, by
including the non acceptant conditions in the
agreement, that are aimed at encouraging the debtor
to proper execute the obligations and guaranteeing
the creditor their real execution (providing execu-
tion of obligations).

The current definition of acceptance-free de-
duction of funds from Bank accounts is a challenge.
There are different points of view, including the
relationship between the concepts of "direct debit"
and "indisputable write-off". It is quite often that
they are identified and used as the synonyms. How-
ever, there are some differences between them. A
literal interpretation of the term "direct debit"
means that it is the debiting of funds from the ac-
count without acceptance, that is, without the con-
sent of the owner. The term “indisputable write-
off” can be considered as a withdrawal from the
account in the absence of any dispute. However, the
use of this term is rather conditional one because
any write-down can be challenged in court.

The term "indisputable write-off" is most often
used in public areas of the law where the possibility
of such cancellation is provided for by law (for ex-
ample, on the basis of acts of public authorities).
Category "accept-free cancellation" is considered as
the third party’s requirement to the Bank for debit-
ing funds from the client accounts. According to
this view, direct accept-free is derived from the
contractual relationship. Article 854 of the Civil
Code states that withdrawal of monetary funds from
the account can be performed without a client's or-
der. In fact, this is the acceptance-free withdrawal.



H. B. Coiponamosa

cs Ha cuete, 6e3 pacnopsikeHus kiueHTa. Ilo cyrn,
9TO U €CTh OE3aKIIENTHOE CIICAHNE.

HeiicTByromiee panee [lomoxenune o 6e3Hanny-
HBIX pacuerax B P® Ne 2-IT' B n. 8.2 npenycmarpu-
BaJI0, YTO pacyeTbl MO0 MHKACCO OCYIIECTBISIOTCS
Ha OCHOBaHWM IUIATSKHBIX TpeOOBaHWH, oOruiara
KOTOPBIX MOXKET IPOW3BOIUTHCS IO PACIIOPSIK e-
HHUIO TUIATENBITHAKA (C aKIIETOM) UK Oe3 ero pac-
nopsbkeHus: (B O€3aKIeNTHOM MOpSIKE), U MHKAC-
COBBIX TIOPYYCHHI, OIJIaTa KOTOPHIX MPOU3BOAUTCS
0e3 pacnopspKeHHs TUIaTeNblKa (B 0eccropHoM
nopsizike). To ecTh criMcaHue JIEHEXHBIX CPEICTB B
OezakienTHOM H OeccriopHOM TOpsIKE  ObLIO
MIPEyCMOTPEHO HAa OCHOBAaHUM PA3INYHBIX pPacyeT-
HBIX nMokyMeHTOB. [Ipu »tom Ilonmoxenme Ne 2-11
WCIIOJIb30BAJI0O TEPMHUHBI KaK «Oe3aKIEeNTHOEe CIHU-
CaHUe», TaK M «OEeCCIOPHOE CIIHCAHHUE».

[Tonoxenne banka Poccun ot 19 nrons 2012 r.
No 383-I1 «O mpaBmiIax OCyIIECTBICHUS TEpeBOAa
JIEHEKHBIX CPEICTBY” CYLIECTBEHHO OTINYAETCS 110
CTPYKType OT paHee JeicrByroiero IlonoxeHus
No 2-I1. V3meHEeHUAM TONBEPIIINCH U HOPMBI, pe-
[JIAMEHTHUPYIOIUE pacyeThl IUIATSKHBIMH Tped o-
BaHUSIMM M MHKACCOBBIMHU NopyueHusMu. Ho mpu-
HATHE HOBOTO aKTa MOPOAMJIIO JIUIIb JTOTIOTHUTEN b-
HBIC BOIIPOCHI.

[Tonmoxenne Ne 383-I1 pacuersl MHKACCOBBIMH
MOPYYEHUSIMA | pacyeTsl B (opMe IepeBojia Jie-
HEKHBIX CPEACTB IO TPEOOBAHMIO IIOy4YaTess
cpencts (mpsiMoe JiebeToBaHie) OTHOCHT K popMam
OC3HAIMYHBIX PACUCTOB, XOTs, C MO3MIIMH TIaBbl 46
I'K P®, 5T0 pa3HOBUAHOCTH PACYETOB 110 UHKACCO.

Cornacuo 1. 7.4 Tlonoxenns Ne 383-I1, mpu-
MEHECHUE MHKACCOBBIX TIOPYYSHNUH TIPU pacderax 1o
WHKAcCO OCYIIECTBIISIECTCS MPU HAJIUYUH Yy TIOTyda-
TeIlsl CPEJICTB MpaBa MPEAbSIBISATh PacopsiKeHNEe K
0aHKOBCKOMY CYETy TUIATENbBIIMKA, TPETYCMO T-
PEHHOTO 3aKOHOM WJIHM JIOTOBOPOM MEXIy TILIa-
TENBIIMKOM W OaHKOM IUIaT eNbIrKa. B naHHOM
MyHKTE TaKKe YKa3aHo, 4TO, B CIy4ae €CIH MpPaBo
MOJTy4aTensl CPefCTB MPEIbsBIATh PACHIOPSIKEHHE
K OaHKOBCKOMY CYETy TUIaTeNIbIINKa MPEIyCMOTp e-
HO 3aKOHOM, ITPUMEHEHUE WHKACCOBBIX MOPYUYEHHUN
MpU pacdyeTax MO HMHKACCO OCYIIECTBISIETCA TMpHU
TIPEJCTABIIEHUH TIATENBIIMKOM U (MJTH) MOydYare-
JIeM CPeJCTB B OaHK IJIaTENbIINKa CBEICHUN O TI0-
Jy4qatese CpelCTB, WMEIOIIeM IPaBO MPEIbIBIATH
WHKACCOBbIE TIOPYYEHHS K OaHKOBCKOMY CHYETY
TIaTenbiuKa, 00 00s3aTeNbCTBE TUIATEbIINKA U

! [Monooicenue o Gesnamauubix pacyerax B Poccuiickoit @ene-
paunu: yrB. bankom Poccnn 3 oxr. 2002 r. Ne 2-IT; 3aperucrp.
B Muniocre PO 23 nek. 2002 r. Ne 4068 (yrparun cuiy) //
Bectnuk banka Poccun. 2002. Ne 74.

2 [Tonooicenue 0 TpaBuUIax OCYIIECTBICHHUS TEPEBOAA NEHEK-
HBIX cpefcTB: yTB. bankom Poccun 19 mrons 2012 r. Ne 383-11
(pen. ot 06.11.2015); 3apeructp. B Munrocte Poccun 22 urons
2012 1. Ne 24667 // Bectauk banka Poccun. 2012. Ne 34.
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OCHOBHOM JIOTOBOpe. B ciiyuae ecim mpaBo momy-
qareid CpeACTB MNPCABABIIATL PACIOPAKECHUC K
0aHKOBCKOMY CYETY TUIATENbIIMKA MPETYyCMOTPEHO
JOTrOBOPOM MEXKAY IJIATCIBIIUKOM KU OaHKOM IJI a-
TEIbIIUKA, MPUMCEHCHHUEC HWHKaCCOBBIX HOpyquI/Iﬁ
MpH pacyerax IO HHKACCO OCYIIECTBISETCS IPH
NMpEACTaBJICHUUN IUIATCIIBIIUKOM B 63HK I1J1aTCII b-
IIMKa CBEJICHUH O MOydyaTesie CPeCTB, MEIOIEM
mpaBo IMPEABABIISATE HMHKACCOBBLIC IIOPYUYCHUA K
0aHKOBCKOMY CUETy IUIaTelbliuKa, 00 00s3aTen b-
CTBE TUIATENIbIIMKA U OCHOBHOM JIOTOBOPE.

IIpaBo npeabsBIEHUS] NHKACCOBBIX IOPYYEHUI
K OaHKOBCKOMY CUETy ILIaTelIbIINKAa MOXET ObITh
MOATBEPIKJICHO MOTyYareJieM CPEICTB TOCPEICTBOM
MpEeACTaBJICHUS B OaHK IUIaTeibIIMKa COOTBETCTBY-
IONIMX JIOKyMEHTOB. Ecim momyuarenem CpeicTs
sIBJIsieTcsl OaHK IUIaTeNbIIMKa, YCIOBHE O CIIUCAHUH
JICHSKHBIX CPEACTB ¢ OaHKOBCKOrO cuera IUIaTel b-
IIMKa MOKET OBITh TIPEyCMOTPEHO JIOTOBOPOM 0a H-
KOBCKOTO cueTra M (WJIM) MHBIM JOTOBOPOM MEXIY
63HKOM IU1aTeIabIIUKA U TJIaTCIIBII MKOM.

I'maBa 9 Ilomoxenus Ne 383-I1 mocsimena
pacyeraM B QopMme TiepeBofia JICHEKHBIX CPEICTB
0 TPeOOBAHMIO TIOYYATENSI CPENCTB (MPSMOE Jie-
oeroanue). CormacHo 1. 9.2 ITonokenust Ne 383-
I, mpu ocyiiecTBiICHHH OE3HAIMYHBIX PACYCTOB B
(hopMe mepeBofa EHEKHBIX CPEACTB IO TpeboBa-
HHIO IMOoJIydaTeid CPEeACTB MPUMCHACTCA IIJIATCKHOC
TpeOOBaHWE, WMHOE PpACIOpPSHKEHUE TMOTydaTens
CPEIICTB, COCTaBJICHHOE B COOTBETCTBUHU C ITyHK-
toM 1.11 [Tonoxenwus. I1. 2.9.1 [Tonoxenus Ne 383-
[T mpexycMaTpuBaer, 4To B JIOTOBOpE MEXIy OaH-
KOM TUTATENbIINKA U TUIATeNbIIMKOM U (W) B B U-
Jie OTJITTLHOTO COOOIIeHHS OO0 JOKYyMEHTa, B TOM
qricye 3asBJICHUS O 3apaHee JIAaHHOM akKIeNTe, COo-
CTaBJICHHOTO TUIATEIBIIMKOM B AJICKTPOHHOM BHJIE
WM Ha OyMa)KHOM HOCHTEIIE, MOXET OBbITh JiaH 3a-
panec llaHHBIﬁ AKICHIT C YKa3aHUEM CYMMbI aKIICII-
Ta WM MOPSJIKA e ONpEACICHUs, CBEACHUH O TMo-
Jydarenie CpeicTB, MMEIOIIEM IPABO MPEABSIBIATH
PacCIiops’KE€HUA K 6aHKOBCKOMy CUCTY IIaTCJIbII U-
Ka, 00 00s3aTeIbCTBE ILIATENIBIIMKA U OCHOBHOM
JIOTOBOpE, B TOM YHUCIIC B CIIydasiX, MPETyCMOTPEH-
HBIX (enepadbHbIM 3aKOHOM, yKa3aHHEM Ha BO3-
MOXXHOCTh (HEBO3MOXKHOCTH) YaCTUYHOTO HCIIOJI-
HCHUSA PaCIIOpPsKCHUS, a TAKKC MHBIX CBeJIeHI/Iﬁ.

Takum oOpazom, obecrieuntenbHas (QyHKIUS
JIOTOBOpa OaHKOBCKOT'O CUETa MOXKET OBbITh peal u-
30BaHa 4Yepe3 HHCTUTYT 0e3aKIeNTHOrO CITUCAHNS.

W3 ckazaHHOTO BBIIIE CIEAYeT, YTO HEKOTOPhIE
(hopMbI Oe3HATMYHBIX PACUETOB CaMH IO ce0e Tak-
ke obnamaroT odbecnieuntenbHol (yHkiuend. Ho ee
peanuzanysi, B OOJNBIIMHCTBE CIydaeB, BO3ZMOXKHA
TOJIBKO Yepe3 JoroBop O6aHkoBckoro cuera. OmHOM
n3 (GopMm OE3HATUYHBIX PACUCTOB, OOJIATAIOIINX
obecrieynTeNnbHON (PYHKIMEH, SBISETCS aKKpemau-
THB, WCIOJIB3Ysl KOTOPBII CTOPOHBI 00ECIIEUNBAIOT

N. V. Syropiatova

The former Guidelines on clearing settlements
in the Russian Federation No. 2-P' Para. 8.2 pro-
vided that the calculations under the collection are
carried out on the basis of payment claims, the
payment of which may be made by order of the
payer (with the acceptance) or without their order
(without acceptance), and by collection orders that
are paid for without the order of the payer (in an
indisputable order). That is, the debiting without
acceptance and in indisputable order was planned
on the basis of various settlement documents. In the
Regulation No. 2-P the term was used both as non-
acceptance and indisputable write-off.

The Regulation of the Bank of Russia "On the
rules of implementation of money transfer" No.
383-P°, dated 19.06.2012 is significantly different
in its structure from the previously existing Provi-
sion No. 2-P. The rules governing the calculation
of payment requirements and collection orders have
been changed as well. But the adoption of a new act
has caused more issues.

The Regulation No. 383-P states that calcula-
tions by collection orders and payments in the form
of remittances at the request of the payee (direct
debit) are the forms of cashless payments, alt-
hough Chapter 46 of the Civil Code of the Russian
Federation considers these as the types of calcula-
tions under the collection.

According to clause 7.4 of the Regulation No.
383-P, the application of collection orders at calcu-
lations under the collection is performed if the ben-
eficiary has the right to present the order to the
payer's Bank account, under law or the contract
between the payer and the payer's Bank.

This clause also stated that if the right of the
beneficiary to present the order to the payer's Bank
account is provided by law, the application of col-
lection orders at calculations under the collection is
performed when the payer and (or) the recipient of
funds provides the Bank with the information about
the payee who is entitled to present collection or-

1 . . . .
Regulations on non-cash transactions in the Russian

Federation: approved Bank of Russia on October 3. 2002
Ne 2-P; Registered Russian Ministry of Justice on De-
cember 23. 2002 Ne 4068 (repealed) // Bulletin of the
Bank of Russia. 2002. number 74.

% On the rules of implementation of money transfer: ap-
proved Bank of Russia June 19, 2012 Ne 383-P (as
amended on 11.06.2015.); Registered in the Russian
Ministry of Justice on June 22, 2012 Ne 24667) // Bulle-
tin of the Bank of Russia. 2012. number 34.
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ders to the Bank account of the payer, the obliga-
tion of the payer and the underlying contract.

If the right of the beneficiary to present the or-
der to the payer's Bank account is stipulated in the
agreement between the payer and the payer's Bank,
the use of collection orders at calculations under the
collection is carried out when the payer provides
the payer’s Bank with the information about the
recipient of the funds entitled to present collection
orders to the Bank account of the payer, the obliga-
tion of the payer and the underlying agreement.

The payer’s right to present collection orders to
the Bank account can be confirmed by the recipient
of funds through a submission of the corresponding
documents to the payer’s Bank. If the recipient is
the payer's Bank, the condition of money with-
drawal from the payer’s Bank account can be pro-
vided by the Bank account agreement and (or) other
agreement between the payer’s Bank and the payer.

Chapter 9 of the Regulation No. 383-P is devot-
ed to calculations in the form of remittances at the
request of the payee (direct debit).In accordance with
clause 9.2. of the Regulation No. 383-P the payment
request is applied while performing cashless pay-
ments in the form of remittances at the request of the
beneficiary, another order of the payee issued in ac-
cordance with paragraph 1.11 of the Regulation.

Clause 2.9.1 of the Regulation No. 383-P pro-
vides that the agreement between the payer’s Bank
and the payer and (or) in a separate message or a
document, including statements of the acceptance in
advance made by the payer electronically or on pa-
per, can include this acceptance in advance, indicat-
ing the amount of acceptance or its determination
procedure, the information about the recipient of
funds entitled to present orders to the payer’s Bank
account, the obligation of the payer and the underly-
ing agreement, including the cases envisaged by the
federal law, with an indication of the ability (inabil-
ity) of a partial execution of the order, as well as oth-
er information.Thus, the security function of the
Bank account agreement can be implemented
through the institution of acceptance-free write off.

From the above it follows that some forms of
wire settlements themselves also have the security
function. However, its implementation in most cas-
es is only possible through the Bank account
agreement. One of the forms of cashless payments
with the security function isthe letter of cred-
it that the parties should apply to ensure



Obecneuumenvras yHKyusi 002060pa ODAHKOBCKO20 cuema

HCIIOIHEHUE 0053aTeNbCTB, CTHUMYIUPYIOT JTOJ K-
HHUKA K HAJISKAIIEMy HCIIONHEHUIO 00S3aTelbCTB
U TAPaHTHPYIOT KPETUTOPY UX PEaTbHOE HCIIONHE-
Hue. Hamnmume oOecrieunTenbHOH (QYHKIMH Yy ax-
KpEOUTHBA OOBSACHSACT TMOMYSIPHOCTh  JTaHHOMN
(hopMbI Ge3HATMYHBIX pacueToB Kak B Poccuu, Tak
u 3a pyoesxxom [9, p. 1].

Pa3zButne m ycinoHEHHE TpPakIaHCKO-TIpa-
BOBBIX OTHOIICHWU, COBPEMEHHAs DKOHOMUYCCKAS
cUTyarusi 00yCIOBHIN HEOOXOIMMOCTh COBEPILIC H-
CTBOBAHUS TPAKIAHCKOTO 3aKOHOMATEIhC TBA B Ya-
CTH O0CCIICUCHMSI HCIIOJIHEHUS  00sI3aTeIIbCTB.
Nmerommecs 8 'K P crocoOnr obecieueHus uc-
TIOJIHEHUS 0053aTeIhCTB HE BCETJa OTBEYANU I O-
TpEeOHOCTAM NWHAMHYHO pPAa3BUBAIONICTOCS TPaK-
maHCKoro o0OopoTa. B cBs3M ¢ 3THM BO3HHKIA
HEOOXOMUMOCTh Pa3paOOTKH HOBBIX IPABOBBIX M e-
XaHU3MOB, HaJIOKHO M A(PPEKTUBHO obecrieunBa-
IOIUX HWCIOMHEHUE 00s3aTeIbCTB, CTUMYIUPY FO-
X JOJDKHUKA K HAIJICKAIIEMY UCIIOTHEHUIO 005I-
3aTE€IBCTB W TAPAHTUPYIOMIMX KPETUTOPY HX pe-
aJbHOE MCIIOTHEHHE.

B cBs3u ¢ Tem, 4TO Ha CETOOHSIIHUMN JICHB
OONBIIMHCTBO PACYETOB OCYIICCTBIISIIOTCS B OC3HA-
JIMYHOM (QopMe ¢ HCIHONb30BaHUEM OAHKOBCKUX
CUCTOB, COBEPIICHCTBOBAHUE 3aKOHONATEIHCTBA H
pa3paboTKa MPaBOBBIX MEXaHHU3MOB, OOJIAAIOIIUX
obecrieynTeNIbHOW (YHKIIMEH, MMEHHO B paMKax
JIOrOBOpa OaHKOBCKOTO CHETa SBISIOTCS aKTyas b-
HBIMHU ¥ 3HAYUMBIMHU.

OTpearupoBaB Ha BO3HHUKIIYIO Ha TPAKTHUKE
HEOOXOMMMOCTh B TIOSIBICHUM HOBBIX BHUJOB CH -
TOB, OCHOBHOUM (DYHKITMEH KOTOPBIX sIBIIsieTCsl 0oOec-
MEUUTENbHAS, 3aKOHONATENh BBEI B TPaKIAHCKOE
3aKOHONATENBCTBO JJOTOBOP CUETa DCKPOY.

OoecneyuTtenbHast pyHKIUSA
J0T0BOPA cYeTa ICKPOy

C 1 uronsg 2014 roma B miase 45 I'K P® mo-
SIBUJICSL TOTOBOP cueTa 3ckpoy. CormacHo cr. 860.7
'K P®, o morosopy cuera 3ckpoy 0aHK (3CKpoy -
areHT) OTKPBIBAET CIIEHHUATbHBIA CYET 3CKPOY I
yuera u 6J]OKI/IpOBaHI/I$I ACHCKHBIX CPCACTB, ITOIY-
YEHHBIX UM OT BIIQJCTbIla cUeTa (JIEMOHECHTA) B IIe-
JIIX UX Tepefadd apyroMmy Juiy (OcHeduiuapy)
MpU BO3HUKHOBEHUM OCHOBAHMM, MPETYyCMOTPEH-
HBIX OOIOBOPOM MEKIY GaHKOM, JACIIOHCHTOM ¢
OeHeduIrapoM.

JloroBop cuera 3CKpOy ObUI 3aUMCTBOBAaH H3
AHTJIOCAKCOHCKOW CHCTEMBI TpaBa. B 3apyOexHbIX
CTpaHax JaHHBIM BUJ cueTa SBJISIETCS JOCTATOYHO
pacrpoCTpaHCHHBIM MW JTaBHO MCIOJIB3YCTCA Ha
npaktuke [10]. B Poccum orcyrcTBue cueroB 3c-
KpOy KOMIIGHCUPOBAJIOCH CXOXXHUMH, Ha IEPBBIH
B30T, MPAaBOBBIMU KOHCTPYKIUAMH, TaKUMH Kak
AKKPCIUTUB, HUCIIOJTHCHUC OGHSaTeHLCTB B JOCIIO3UT
HOTapuyca, apeHja 0aHKOBCKOW siueiiku u T. 1. On-
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HaKo JIOTOBOP CYETa 3CKPOY MMEET PsiA MPHUHLHUII -
QJIBHBIX OTIUYWH, TTO3BOJISIIONIMX d(PPEKTUBHO pea-
JIN30BBIBATH 00CCIIEUUTEBLHYIO (DYHKITUIO.

PedopmupoBanue rpajxgaHCKOTO 3aKOHOI a-
TENbCTBA B IIEJIOM M HOPM, PETYIHPYIONINX JOT O-
BOp 0aHKOBCKOTO cuera, B YaCTHOCTH HAIPaBICHO
Ha yBeIMYCHHE B OAHKOBCKOW cdepe KOoIMmuecTBa
MPaBOBBIX MEXaHWU3MOB, JUISI KOTOPBIX OOecred n-
TenbHasT (QYHKIUS SIBISICTCS OJHOW M3 OCHOBHBIX.
[TosiBnenne B Poccuu mpaBOBOro peryjaupoBaHus
JIOTOBOpa CueTa 3CKpOy Takke OOYCIIOBIIEHO JaH-
HOH NPUYMHOM.

Benedunmapy rapanTupyercss TONydYeHUE Jie-
HEXKHBIX CPEIICTB NMPH BO3HMKHOBEHUH OMpeJeNeH-
HBIX OCHOBaHMHN (HAampUMep, MPHU HCIIOJHEHUH UM
CBOEH O0053aHHOCTH, MPETYCMOTPEHHONH OCHOBHBIM
00s13aTEIIbCTBOM), @ ACMOHEHTY TapaHTHPYET TO, UYTO
JICHE)KHBIE Cpe/ICTBAa OylyT TepeiaHbl ero KOHT p-
areHTy (OeHeduIInapy) TOJBKO MPH BOSHUKHOBEHUHU
OCHOBaHUH, NPEAYCMOTPEHHBIX J0roBopoM. Eciu
JAaHHBIC OCHOBAaHWS HE BO3HUKHYT (Hampumep, Oe-
HeHIMap He UCIIONHHUT BO3JIOKEHHYIO Ha HEro 00 -
3aHHOCTB), TO JICHEKHBIE CPEJICTBA OCTAHYTCS Y Jie-
nmoHeHTa. To ecTh KaXKAOil M3 CTOPOH OCHOBHOTO
00s13aTeNIbCTBA TapaHTHPYETCS MOIydYEeHUE TOTro, Ha
YTO OHA PACCUUTHIBAJIA ITPH 3aKJIFOU €HUH JI0TOBOPA.

Kax cnemyer u3 cr. 860.7 'K P®, norosop
cuera ACKpOy 3aKiIrodaeTcss MEKAy OaHKoM (9 c-
KpOy-areHToM), JEMOHEHTOM H OcHeduimapom. B
OTHOILLIEHUSIX TOSBIISIETCA TPETUH, HE3aBUCHUMBbIN,
CYOBEKT, KOTO PbIii 00CCIIeYMBACT COXPAHHOCTD Jie-
HEeKHBIX CPEACTB M TIepeaadyy WX KOHTPAreHTy
TOJBKO TPH BO3HUKHOBEHHHU TPETyCMOTPEHHBIX
JIOTOBOPOM OCHOBAaHMH.

IIpoext @3 o BHecenun u3MeHennii B 'K PO
(manee — IIpoexr m3menenuit 'K P®) npenycmar-
pUBal BKIIIOYEHHUE, IOMIMO HOPM, PETYITHPYION] X
JIOTOBOpP CYETa ICKPOY, HOPM, MOCBSIIEHHBIX JIOT O-
BOpPY YCJIOBHOTO JaenoHHpoBaHus. [lpuuem momo-
JKEHHS O JOTOBOPE CUeTa 3CKPOy ObUIM MpenHa3Ha-
YEeHbI /ISl PErylupOBaHUsS OTHOIIEHHH, BO3HHUKA-
IOIMX M3 JIOTOBOpA YCIIOBHOTO JIETOHWPOBAHUS
(moroBopa 3CKpOy), B KOTOPOM OCKPOY -ar€HTOM
BbicTynan OaHk. OJHAKO JOTrOBOP CYETa-3CKPOY
obu1 BrtodeH B ['K P®D, a noroBop ycinoBHOro je-
MTOHWPOBAHUSA HET. DJTO SBJISETCA HE COBCEM JIO-
rugabiM. CTOUT TakKe o0paTUTh BHUMAHHE HA TO,
yT0, Harpumep, B cT. 860.8 'K P® ynomunaercs

'O enecenuu n3vMeHeHu B 4acTU MEPBYIO, BTOPYIO, TPETHIO U
4eTBepTyro [ paxxnanckoro konekca PD, a Taxke B OT/eIbHbBIC
3aKoHozaTenbHble akThl PD: nmpoexr dexnep. 3axoHa Ne 47538-
6 (mpumsr I'J] B mepBoM dTeHUM TOCTaHOBICHHEM [ocymap-
crBenHoil JIymer ®enepansnoro Cobpanust PO or 27 amp.
2012r. Ne314-6 I'Jl «O mpoexre @DenepabHOrO 3aKoHa
Ne 47538-6 “O BHeceHMM M3MEHEHHMH B 4acTH NEPBYIO, BTO-
Py, TpeThio U ueTBepTyto I paxaaHckoro konekca PD, a ta k-
JKe B OTJIeJIbHBIC 3aKoHOozaTeNnbHbIe akTbl PD™y // Cobp. 3aKo-
HopatenbscTBa Poc. @enepannu. 2012. Ne 19, cr. 2314.

The Security Function of a Bank Account Agreement

the performance of the obligations, and stimulate
the debtor to proper execution of obligations to the
creditor and guarantee their actual implementation.
The presence of the security function in the letter of
credit explains the popularity of this form of cash-
less payments in Russia and abroad [9, p.1].

The development and increasing complexity of
civil legal relations and the current economic situation
have necessitated the improvement of the civil legisla-
tion in part of ensuring fulfillment of obligations.

The methods to ensure the fulfillment of obli-
gations in the Civil Code of the Russian Federation
have not always met the needs of the dynamically
developing civil turnover. In this context, there is a
necessity to develop new legal mechanisms that
would reliably and efficiently provide execution of
obligations which stimulate the debtor to proper
execution of obligations and guarantee the lender
their real performance. Due to the fact, that today
most calculations are carried out in cashless form
using Bank accounts, improvement of legislation
and development of legal mechanisms with the se-
curity function in the framework of the Bank ac-
count contract are relevant and valuable. The legis-
lator has introduced the agreement of the escrow
account into the civil law in response to the arising
need for the emergence of new types of accounts,
the main function of which is the security function.

The security function of the escrow account

On 1 July 2014 the agreement of escrow ac-
count was included in Chapter 45 of the Civil Code
of the Russian Federation. In accordance with Arti-
cle 860.7 of The Civil Code on the escrow account
agreement the Bank (the escrow agent) opens a
special escrow account for recording and blocking
monetary funds received from the account holder
(depositor) in order to their transfer to another per-
son (beneficiary) in the event of the grounds stipu-
lated in the agreement between the Bank, the de-
positor and the beneficiary.

The escrow account agreement was borrowed
from the Anglo-Saxon system of law. In foreign
countries this type of account is quite common and
it has long been used in practice [10]. In Russia, the
absence of escrow accounts was compensated by
some similar, at first glance, legal structures, such
as a letter of credit, execution of obligations in the
notary's deposit, rental deposit boxes, etc. However,
the escrow account agreement has some fundamen-
tal distinctions that effectively implement the secu-
rity function.
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Reforming the civil legislation, in general and
the rules governing the Bank account agreement, in
particular, is aimed at increasing the number of le-
gal mechanisms in the banking sector, including
the security function among the main ones. The
emergence of legal regulation of the escrow ac-
count agreement in Russia is also due to this cause.

The beneficiary is guaranteed to receive cash
upon the occurrence of certain grounds (for exam-
ple, in the performance of its obligations under the
primary obligation), and the depositor guarantees
that the funds will be transferred to the counterparty
(beneficiary) only if there are reasons stipulated in
the contract. If the grounds do not occur (e.g., the
beneficiary does not comply with the assigned re-
sponsibilities), the funds will remain with the de-
positor. That is, each of the parties to the principal
obligation is guaranteed to receive what they ex-
pected at the conclusion of the contract.

As it follows from Article 860.7 of the Civil
Code the agreement of the escrow account is between
the Bank (the escrow agent), the depositor and the
beneficiary. In a relationship there is the third entity
(party) that is independent and which ensures the safe-
ty of the funds and their transfer to the counterparty
only in the event stipulated by the contract bases.

The draft of federal law on introducing
amendments to the Civil Code of the Russian Fed-
eration' (hereinafter — the Draft of the amendments
to the Civil Code) involves, in addition to the rules
governing the escrow account agreement, the rules
on the escrow agreements. Moreover, the provi-
sions on the agreement for the escrow account were
intended to regulate relations arising from the es-
crow agreement (the escrow agreement), in which
the escrow agent was the Bank. However, the es-
crow account agreement was included in the Civil
Code, whereas the escrow agreements were not.
This is not entirely logical. It is also worth noting
that, for example, Article 860.8 of the Civil Code
mentions the escrow agreements, which are
not present in the Civil Code of the RF.

' On introducing amendments to the part of the first,
second, third and fourth of the Civil Code and Certain
Legislative Acts of the Russian Federation: Feder. pro-
ject. Law Ne 47538-6 (adopted by the State Duma in the
first reading the Decision of the State Duma of the Fed-
eral Assembly of the Russian Federation of April 27.
2012 Ne 314-6 GD "On the draft Federal Law Ne 47538-
6« On introducing Amendments to the part of the first,
second, third and fourth of the Civil Code and Certain
Legislative Acts of the Russian Federation "// Coll. Rus.
law. Federation. 2012. st.2314.



H. B. Coiponamosa

JIOTOBOP YCIIOBHOTO JIEIIOHUPOBAHUS JICHEKHBIX
cpencts, koroporo Het B ['K PO.

B cBs3u ¢ Tem, 9TO HOPMBI O JIOTOBOpE CUETa
3ckpoy nosisunuck B 'K P® panbliie, yeM 10roBop
3cKpoy, B Poccnn cymiecTBEHHO, 1O CPaBHEHUIO C
MHUPOBOM IPAKTUKON, OFPAHMYEH KPYr JIML, UMe-
IOINX TPaBO BBICTYNATh 3CKPOy-areHTamu. B 3a-
PYOEKHBIX CTpaHaX TAKOBBIMH MOTYT SIBIISIThCS HE
TONBKO OaHKH, HO M HWHbIE CyObekThl. CornacHo
IIpoexty usmenenunit I'K P®, sckpoy-areHtamu
TakKe MOIIM OBbITh HOTAPHYCHI, MPOPECCHOHATb-
HbIe YUYaCTHHKH PBIHKa IIEHHBIX Oymar, cTpaxoBbIe
opranmn3anuy M uHble auna. CormacHo IeHCTBYIo-
e penakiuu 'K PO sckpoy-arenraMu sIBJISIFOTCS
TOJABKO OaHku. BO3MOXKHO, Ha JAHHOM JTale 5TO
sBisiercsi obocHoBaHHBIM. st Poccum  norosop
cueTa ICKpOy SIBISIETCS HOBBIM, TPABOBOM CTaTyC
3CKPOY-areHTOB PENIaMEHTHPOBAH HEIOCTATOYHO.
B pesynbrare MOryT BOZHHKHYTH IPOOJIEMBI, CBS-
3aHHBIE C JIEITENbHOCTBIO ICKPOY-areHTOB, a TAaKKe
C MX J00POCOBECTHOCTHIO M HAJIGKHOCTHIO. [IpoekT
n3meHeHnii 'K P@ He mpegycMarpuBall UYETKUX
TpeOOBaHUI K ACKpOy-areHTam, B TOM 4YHCIIE HE
OBUTIO TIPETYCMOTPEHO JUIEH3UPOBaHUE, KOTOPOE
CYIIECTBYET BO MHOTHX 3apyOEXKHBIX CTpaHax ¢
LEeNbI0 o0ecredeHus] HaJeKHOCTH U JJOOPOCOBECT-
HOCTH J€STEIbHOCTH ICKPOY-areHTOB.

Takxe CTOMT OTMETUTh, 4YTO B Poccun oObek-
TOM JICIOHUPOBAHUSI MOTYT OBITh TOJBKO JICHE XK-
HbIE cpencTBa. 3a pyOexoM OOBEKTOM SBISIOTCA
Bely (BKJIOYasi HAJWYHBIE JEHBIH, JOKYMEHTap-
HBIC IICHHBIC OyMaru U JJOKyMEHTHI), Oe3HATHMYHbIC
JICHEe)KHbIE CPENCTBa, 0€3T0OKyMEHTapHbIE [IEHHbIE
Oymard.

Pocculickoe 3akOHOIATENBCTBO MPEAyCcMaTp U-
BaE€T PAJl AOMOTHHUTENbHBIX TApaHTUH IS JIWIL, 3a-
KITIOYAIOIUX JIOTOBOP CuUeTa 3CKpoy. Tak, Harp u-
Mep, cr. 12.1 @3 «O crpaxoBaHuy BKIIAJ0B (U3H-
yecknx IHI B GaHkax Poccuiickoit denepanum»’
MpeycMaTpuBaeT OCOOCHHOCTH CTPAaXOBAHHUS Jie-
HEXKHBIX CPEJCTB, Pa3MEIIEHHBIX Ha CYETE ICKPOY,
OTKPBITOM JIJISI pAacyeToB 1O CHENKE KYIUJIH -
NpOIaXK HEJIBMXKMMOI0 HuMyllecTBa. B gaHHOM
CTaTbe 3aKpPEIJIeHO, YTO BO3MEIIEHHE B STOM CIY-
yae BbIIauuBaeTcs B pasmepe 100 mporeHTOB
CYMMBI, HaXOAAIIEeHCA Ha YKa3aHHOM CYETe Ha M O-
MEHT HACTYIUIEHHUS! CTPaxXOBOTO Cydasi, HO HE 00-
see 10 muH pyOneit. [To obOuiemy mpaBuity, pasmep
BO3MEILIEHUSI MO0 BKJaJaM B OaHKE COCTaBISET
1 400 000 pyomeii (ct. 11 @3 «O cTpaxoBaHUH
BKJIaJIOB (pu3uueckux yui B OaHkax Pd»). Veenu-
YEHHBII pa3Mep BO3MEIIECHHUS TaKKe HampaBiieH Ha

'O empaxosanuu Bxnanos Gpusnyeckux yui B 6ankax Poccuii-
ckoii ®enepanun: exnep. 3akon PO or 23 nek. 2003 1. Ne 177-
@3 (pex. or 13.07.2015) // Cobp. 3akoHomaTenscTBa Poc. O e-
neparuu. 2003. Ne 52, ct. 5029.
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3G (DEeKTUBHYIO  peau3aluilo  00eCHeUUTEeIbHOM
(hyHKIIMU JOTOBOpPA CYETa ICKPOY.

[losiBneHne B POCCHIICKOM 3aKOHONATENHCTBE
JIOTOBOpa CYeTa 3CKPOY CYIIECTBEHHO W3MEHWIIO
MIPEJCTABIIEHUSI O OAHKOBCKOM cYeTe. JTO CBA3aHO
C TeM, YTO JAaHHBII JOrOBOP OTPAaHUYMBAET MPaBO
BIIaJieNblla cueTa CBOOOJHO pacropspKaThes Jie-
HEXHBIMHU CpPEJICTBAMH, B JTF000E BpPEMs 3aKphIBAThH
0aHKOBCKHUI CUeT, a TakkKe MPEIOCTaBIsET CTOPO-
HaM JIOTOBOpPa BO3MOXKHOCTHh CBOWM COITIAIICHHEM
W3MEHSATh  OUEPEJHOCTh  CIUCAHHSA  JICHEXKHBIX
CpeacTB co cuera (B Tpemenax, YCTaHOBJICHHBIX
3aKOHOM).

B ropunnyeckoil nmreparype BbICKa3bIBalIaCh
TOYKa 3PEHMs], YTO CUYET ICKpPOy He sBisercs OaH-
KOBCKMM c4eToM. OOBSICHSIIOCH 9TO TEM, YTO FOp U-
JIMYECKON TIeTIhI0 JIFOOOTO JIOroBopa OaHKOBCKOTO
cuera BCerjia JOMKHA ObITh 0OecieueHHas BIaleN b-
Iy cuera BO3MOXKHOCTh COBEpIIATh pacyeTHbIE WU
KaccoBble orepanuu. Takash BO3MOXHOCTb Ui Jie-
TTOHEHTa — BJIAJIENblIa CYeTa ICKPOy Jlake HE Tpei-
nonaraercs [5, c. 6]. HeictButensHo, cT. 860.8 'K
P® npenycMoTpeHO, 4TO, €ciM HHOE HE Ipeny-
CMOTPEHO JIOrOBOPOM, HH JICTIOHEHT, HU OeHedu-
Lyap He BIpPaBe pacropsKaThCsl AEHEKHBIMH CPeI-
CTBaMH, HaXOIAIIMMHCA Ha CYeTe ICKPOy, 3a HC-
KITIOYEHUEM CIIydaeB, YKa3aHHBIX B HACTOSIIEH
cTaThe. TakKe OTMEYaeTcs, 4TO MPaBUIIO CT. 858
'K P®, 3ampemaromiee, Mo oOmemMy IMpaBUiy,
OrpaHWYEHHE TpaB KIMEHTa Ha paclopsHKEHUE Jie-
HEKHBIMH CPEACTBAMH, HAXOIIIIMMUCS Ha CUeETe,
HE TIPUMEHSIeTCs K JIOTOBOPY CYEeTa 3CKPOY.

3aKoHO/ATENb OTHOCHUT ACKPOY CYET K BHILY
OankoBckux cueToB. 'K PD comepxut HOpMBI, P e-
TYJIUPYIOIIME JIOrOBOp CueTa 3CKpoy, B IaBe 45
I'K P® «bankoBckuii cuery. Takxke B M. 4 cT. 860.7
I'K P® yka3aHO, 4TO K OTHOILIEHUSIM CTOPOH B CBSI-
31 C OTKPBITHEM, OOCITY)XKMBaHHEM U 3aKpBITHEM
cueTa 3CKpOy MPUMEHSIOTCS OOIINE MOMO0KEHUS O
0aHKOBCKOM CYeTe, €CIIM WHOE He TPETyCMOTPEHO
cT. 860.7-860.10 'K P® wmim He BBITEKAaeT U3 Cy-
1IeCTBa OTHOIIEHUW CTOPOH.

Wncrpykus banka Poccuu ot 30 mas 2014 .
No 153-U «O6 OTKpBITHU U 3aKPHITUH OAHKOBCKUX
CUETOB, CYETOB MO BKJIaJaM (JCMo3UTaM), IEeMO3UT-
HBIX CYETOB»” TaKXKe OTHOCHT CUETa CKPOYy K BH-
nam OankoBckux cyeroB. CormacHo m. 2.1. Un-
crpykiuu Ne 153-1, GaHKM OTKPHIBAIOT B BAJIIOTE
P® u wnHOCTpaHHBIX BalIOTax: TEKYLME CUETA;
pacueTHble cueTa; OIOMKETHBIE cueTa; KOPPEecIoH-
JICHTCKHE CYeTa; KOPPECIOHJIEHTCKUE cyocuera;
cdera JIOBEPHUTEIHHOIO YIPABJICHUS; CIICIHAIbHBIC

2 06 omKpbimuy W 3aKPHITUA GAHKOBCKUX CYETOB, CYETOB MO
BKJIaJaM (IeMOo3uTam), AEMO3UTHBIX CYETOB: MHCTPYKUUs baH-
ka Poccun ot 30 mas 2014 r. Ne 153-U: 3apeructp. B Muntocte
Poccun 19 wronst 2014 r. Ne 32813 // Becruuk banka Poccun.
2014. Ne 60.

N. V. Syropiatova

Due to the fact that the rules on the agreement
for the escrow account appeared in the Civil Code
of the RF before the escrow agreement in Russia
the number of persons entitled to act as escrow
agents considerably limited if compared with the
world practice.

In foreign countries these may be not only
banks but also other entities. According to the Draft
amendments of the Civil Code notaries, profession-
al participants of securities market, insurance or-
ganizations and other persons could also act as es-
crow agents.

Under the current wording of the Civil Code
escrow agents are banks. Perhaps, it is justified at
this stage. For Russia, the escrow account is a new
concept, the legal status of the escrow agents are
not enough regulated in this regard, problems may
arise related to the activities of escrow agents, as
well as their honesty and reliability.

The Draft amendments of the Civil Code of the
RF did not provide clear requirements for the es-
crow agents, including the licensing, which exists
in many foreign countries with the aim of ensuring
the reliability and integrity of the activities of es-
crow agents. It is also worth noting that in Russia
the object of the deposit can be only money re-
source while abroad the object are things (including
cash, certificated securities and documents), wire
money and non-documentary securities.

The Russian legislation provides a number of
additional guarantees for persons entering into an
agreement for the escrow account. For example,
Article 12.1 of the Federal Law "On insurance of
individuals’ deposits in the banks of the Russian
Federation"' provides the specifics of insurance of
money deposited in the escrow account opened for
the transaction of purchase and sale of real estate.

This article stipulates that compensation shall be
paid in the amount of 100 percent of the amount
available on the account at the time of occurrence of
the insured event but not exceeding 10 million ru-
bles. As the general rule states, the amount of com-
pensation on deposits in a Bank is 1 400 000 rubles
(Article 11 of the Federal Law "On insurance of in-
dividuals’ deposits in the banks of the Russian Fed-
eration"). The increased amount of compensation is
also aimed at the effective implementation of the
security functions of the escrow account agreement.

' On insurance of individual deposits in banks of the
Russian Federation: Feder. Law of the Russian Federa-
tion on December 23. 2003 Ne 177-FZ (ed. by
07.13.2015) // Coll. Rus. legislation Federation. 2003.
Number 52. st.5029.
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The appearance of the escrow account agree-
ment in the Russian law has significantly changed
the ideas about the Bank account. This is due to the
fact that the agreement restricts the right of the ac-
count holder to freely dispose of the funds to close
the Bank account, at any time, and it provides the
parties the possibility of their agreement to change
the priority of debiting funds from the account
(within the limits established by law).

In the legal literature there is an opinion that
the escrow account is not a Bank account. It is ex-
plained that the legal purpose of any contract of the
Bank account should be always the provided oppor-
tunity for the account holder to make settlement
and cash operations. Such an opportunity for the
client as the owner of the escrow account is not
even assumed [5, p. 6].

Indeed, Article 860.8 of the Civil Code pro-
vides that, unless otherwise is provided by the
agreement, neither the depositor nor the beneficiary
is entitled to dispose of funds on the escrow ac-
count, except for the cases mentioned in this article.
Also, it is noted that the rule of Article 858 of the
Civil Code, that prohibits limitation of the client's
rights to dispose of funds held on the account, does
not apply to the escrow account agreement. The
legislators consider the escrow account as a type of
the Bank accounts. Chapter 54 "Bank account" of
the Civil Code contains provisions governing the
agreement of the escrow account.

Also, clause 4 of Article 860.7 of the Civil
Code states that the relationship of the parties in
connection with opening, maintaining and closing
of the escrow account are governed by the general
provisions on the bank account, unless otherwise
provided in Article 860.7-860.10 of the Civil Code
or if it does not follow from the nature of the rela-
tionship of the parties.

The Instruction of Bank of Russia of
30.05.2014 No. 153-I "On opening and closing of
Bank accounts, accounts on deposits (deposits),
deposit accounts"” also includes the escrow account
into the banking accounts. According to clause 2.1.
of the Instruction No. 153-I, banks can open the
following types of accounts in the currency of the
Russian Federation and foreign currencies: current
accounts; operating accounts; budget accounts; cor-
respondent  accounts;  correspondent  subac-
counts; trust management accounts; banking

% On opening and closing of Bank accounts, accounts on
deposits (deposits), deposit accounts: the instruction of
the Bank of Russia on May 30, 2014 Ne 153-1: Regis-
tered Ministry of Justice of Russia June 19, 2014 Ne
32813 // Bulletin of the Bank of Russia. 2014. number
60.



Obecneuumenvras yHKyusi 002060pa ODAHKOBCKO20 cuema

0OaHKOBCKHE CUeTa; JCMO3UTHBIE CYeTa CyIOoB, I10 -
pa3neneHuil CIyXObl CyIeOHBIX MPUCTABOB, IPAB O-
OXpPAHUTENBHBIX OPraHOB, HOTAPHYCOB; CYETa II0
BKiagam (mpenozuram). B m. 2.8 UucTpykimu orme-
Yaercs, YTO CUET ICKPOYy OTHOCUTCS K CIEIHallb-
HBIM OaHKOBCKMM cueTaMm. JIeHCTBUTENBHO, Orpa-
HUYEHHE PACHOPSHKEHUSI CUETOM €ro BIaJesIbIleM
(TemoHEeHTOM) HE WCKIIFOYaeT BO3MOXXHOCTH OTH O-
CHUTh CYET JCKPOy K OaHKOBCKMM cyeTam. ITO
OTpaHWYEHHWE JHUIIb HAIMPaBIEHO HAa pean3alrio
00eCeYUTENIbHON (PYHKIUH, KOTOpasi I103BOJISICT
BBIZICTIUTH CUET 3CKPOY CPedu APYruX JOTOBOPOB
0OaHKOBCKOTO CcYeTa B OTAEIbHBINA BUJI.

Hopwmbl, perynmupyromme JOroBop  cuera-
3CKpOY, B OONBIICH CTEMEeHHU, SBISIOTCS IUCIO3MU-
TUBHBIMH, YTO TO3BOJISIET PACIIMPUTH cepy Mpu-
MEHEHHsI JaHHOTO BHJA CYETa, MCIONb30BaTh €ro
JUIA 00€CIIedeHNs] MCIOTHEHUS Pa3jMYHBIX 00s13a-
TENLCTB, YYUTHIBAS TNPH ITOM HMX OCOOCHHOCTH
(crreruuky).

[TosiBneHmne B TpakIaHCKOM 3aKOHOJIATEIIbC TBE
JIOTOBOpa CUeTa 3CKpPOy TMPENCTaBISIETCS CBOEBP e-
MeHHBIM Jutst Poccuu. JlanHbiii Buj cuera o0sanaer
MOTEHIIMATIOM CTaTh YP(PEKTUBHBIM MIPABOBBIM Me-
XaHU3MOM, 00ECIIeUUBAIOIIUM HCIOIHEHHE 00513 a-
TENBCTB.

OpHako TOSBIEHHE JIOTOBOpa CUETa 3CKPOy B
'K P® noeinekio 3a coboi psij mpoliieM, CBs3aH-
HBIX C €ro MpUMEHEHWeM. Tak, Harmpumep, 8 CEHT.
2014 . Gankamu (wieHaMH ACCOITHAIIMA POCCHH-
ckux OaHKOB) ObLIO HampaBiieHO muchMo Ilpencena-
temo LlentpanpHoro 6anka P® Habuymiunoit O.C.
«O mopsimke OyXTralTepCcKOro ydera OIlepamuid 1o
cuery sckpoy»'. Cpelu BOHPOCOB, YKA3aHHBIX B
MMCHEME, OB CBSI3aHHBIC C OyXTaJITEPCKUM YIETOM
1 PSKHUMOM cyeTa 3CKpoy. Tak, Hanmpumep, 3a/1aBa -
csi Bompoc 00 00s13aHHOCTH OaHKOB TPENCTABIATH
CBEJIEHHSI IO CYETy 3CKPOy B HAJIOTOBBIN OpraH, B
coorBercTBuu co cT. 86 HK P®. banku meitamuchk
YTOYHUTH B OTHOLICHUH KOrO (JIeTOHeHTa in O e-
HeduImapa) HeoOXOIUMO HCIIONHSTH AaHHYIO 00 si-
3aHHOCTb. B JJaHHOM NMUCBhME OTPasKeHbI JIHIIb HEKO-
TOpble BOMpOChl. Ha TpakTHke WX BO3ZHHKAET
HaMHOTO OOIIbIIIe, YTO CBUAETENHCTBYET O HEOOX O-
JMMOCTH JajbHEHIIIEro COBEPIICHCTBOBAHHS TPaBO-
BOT'O PErylMpoOBaHuUs J0roBopa cdera 3ckpoy. [Ip u-
YeM pedb UJIET HE TOJIBKO O TPAXKAAHCKOM 3aKOH O-
JIaTeNIbCTBE, HO M O JPYTHX OTPACIsX Ipasa.

ITomumo norosopa cuera sckpoy B 'K PD no-
SIBHJICSI €1Ile OJTMH BWJI OAHKOBCKOTO cyera, 00ect e-
yurtenbHas (QyHKIUsS JUIsE KOTOPOrO SIBIISIETCS O C-
HOBHOM. Peub u€eT 0 3aJ10r0BOM CUeTe.

'O nopsoke Oyxranrepckoro ydera ONEpaluii IO CYETY
ackpoy: muceMo APB Ilpencenarento LenrpansHoro 6anka PO
Ne A-02/5-551 ot 8 asr. 2014 r. URL: www.arb.ru (mara 00-
pamenust: 20.04.2016).
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ObecneyuTtenbHasi GyHKIMSI 32JI0TOBBIX CHETOB

OenepanbHBIM 3aK0HOM OT 21 mexadps 2013 r.
Ne 367-®3° B uacth nepsyto 'K PD Gb11m BHECEHBI
n3MeHeHus. B vactHocTu, maparpad 3 riaBbl 23
'K P® cran cocrosith M3 JABYX mojamnaparpagos,
OJMH M3 KOTOPBIX IOCBSIEH OTAC/IbHBIM BHIAM
3asiora. B HeM comepxarcst HOpMBbI, perynupyIOIe
(MOMHMO CyIIECTBYIOIIMX paHee BHUIOB 3aJ0ra)
3aJI0r 00A3aTEeNbCTBEHHBIX IPaB, a TaKXKe 3aJior
npaB 1o JOroBopy OaHkoBckoro cuera. Crartbeit
358.1 'K P® mpemycmoTpeHo, 4To MpeaMeToM 3a-
JIoTa MOTYT OBITH UMYIIIECTBEHHBIC MpaBa (TpedoBa-
HUS1), KOTOPBIE BBITEKAIOT M3 0053aTENbCTBA 3aJI0T O-
Jarens. 3ajiorofiaTteieM IpaBa MOXKET OBITh JIHIIO,
SIBIISIIOLIEECS] KPEAUTOPOM B OOs3aTENbCTBE, U3 KO-
TOPOTO BBITEKAET 3aKiaJpIBaeMOe NpaBo (IpaBooO-
nmagarensb). CormacHo 1. 1 cr. 358.9 'K P®, npen-
METOM 3aJI0ra MOTYT OBITh IIpaBa Mo JOTOBOPY OaH-
KOBCKOTO CY€Ta TPH YCIOBUM OTKPBHITUS OaHKOM
KIIMEHTY 3aJI0roBoro cyera. Takum oOpa3om, B poc-
CHICKOM TPaXKJIAHCKOM TIPaBe MOSIBUIICS PSIJ HOBBIX
WHCTUTYTOB, B TOM YHCJI€ 3aJIOTOBBIX CYETOB.

B zapyOexxHOl MpakTUKe JOCTATOYHO AKTHBHO
MIPUMEHSIETCS 3aJI0T MPaB 0 JOTOBOPY OAHKOBCKOTO
cuera. /s poccuiickoro mnpasa 3To HOBIIECTBO. Ero
Brirouenne B I'K P® mpennonaraer msMeHeHHe
JTaHHOU MO3UIMH, W3TI0KEHHOM, B YaCTHOCTH, B MH-
(hopmatmonnoM mmceme Ipesumuyma BAC PO ot
15 smBapss 1998 . Ne 26 «O030p MpakTHKH pac-
CMOTPEHUSI CTIOPOB, CBSI3AHHBIX C IPUMEHEHUEM ap-
OUTpaXHBIMH CyaMH HOpM [ paskiaHCKOTO K OjieKca
P® o 3amore»’. CornacHo M. 3 MH(pOPMALHOHHOTO
MMCHMA, TIPEIMET 3aJI0ra He MOXKET OBITh OTIPE/IEeH
KaK «ICHEKHBIC CpEICTBa, HaxopsAumecs Ha OaH-
KOoBCKOM cyere». OHaKo Ha MPAKTHKE XO3SHCTB Y-
folme cyObeKTa OOXOAWIIM JIAHHBIW 3aIlpeT, TbIT a-
SICb MCIIOJIb30BaTh CXOXKHE MPABOBBIE KOHCTPY KIIUU
JUIA 0OecTiedeHHs] HMCHONHEHHs 0053aTelnbCTB. JTO
MIPOMCXOIMIIO B CBSA3M C TEM, YTO B pAJE CIydaeB
3aJI0T TpaB MO JAOrOBOpPY OAHKOBCKOTO CHETa SIBI S-
ercst JIOCTaTOYHO d(PPEKTHBHBIM CIIOCOOOM obecte-
YEeHHs, OH TapaHTHPyeT IMPEUMYIIECTBEHHOE YI0-
BJICTBOPEHHE TPEOOBAHUI 3aI0TOAEpKATENs TIepes
WHBIMU KPEIIUTOpAMHU 32 CYET OC3HaIMYHBIX JICHEXK-
HBIX CPEJICTB, HAXOAIINXCS Ha 3aJI0TOBOM CY €Te€.

JIMCKyCCHOHHBIM SBIISIETCS BOMPOC 00 OTHeEce-
HUUW 3aJIOTOBOTO CUETa K CaMOCTOATEIHHOMY BUIY

2 O gnecenuu M3MEHEHUH B YacTh MepBYyrO [ Pak/IaHCKOrO K 0-
nexca Poccuiickoit denepanmy ¥ NPH3HAHUU YTPATHUBIIMMH
CHILy OT/ICNIbHBIX 3aKOHOJATEJIBHBIX AKTOB (TIOJIOKEHHH 3aK O-
HonaresbHBIX akToB) Poccuiickoit Menepanum: denep. 3axoH
or 21 nek. 2013 r. Ne 367-®3 // Colbp. 3akoHonmarenscTBa Poc.
Depnepanyn. 2013. Ne 51. cT. 6687.

3 0630p TPaKTHKU PacCMOTPEHHMs CIIOPOB, CB3aHHBIX C TPH-
MEHEHHEM apOUTPaKHBIMH CyIaMHM HOpPM [ pakIaHCKOro K o-
nexca P® o 3anore: undopm. mucemo Ilpesunuyma BAC PO
ot 15 suB. 1998 . Ne 26 // Bectauk BAC P®. 1998. Ne 3.

The Security Function of a Bank Account Agreement

accounts; deposit accounts of the courts, depart-
ments of bailiffs, enforcement agencies, notaries;
accounts on deposits (deposits). In clause 2.8 of the
Instruction it is stated that the escrow account be-
longs to the special Bank accounts. Indeed, the re-
striction of the account owner (the bailor) does not
exclude the possibility to include the escrow ac-
count to the Bank accounts. This restriction is only
aimed at implementing the security function that
allows you to distinguish the escrow account
among other Bank account agreements as a separate
type of account.

To a greater extent, the rules governing the es-
crow account agreement are discretionary, which
allows us to expand the scope of application of this
type of account and use it to enforce various obliga-
tions, taking into account their peculiarities (specif-
ics).The appearance of the escrow account in the
civil law is timely for Russia. This account has the
potential to become an effective legal mechanism to
enforce commitments.

However, the inclusion of the escrow account
agreement in the Civil Code of the RF has brought
in a number of issues associated with its use.

For example, on 08.09.2014 the banks (mem-
bers of the Association of Russian banks) submitted
a letter to E.S. Nabiullina, the Chairman of the Cen-
tral Bank of the Russian Federation, "On the proce-
dure of accounting of operations on account of es-
crow"'. Among the issues mentioned in the letter,
there were those associated with the accounting and
the regime of the escrow account.

For example, there was a question about the
banks’ obligations to provide information on the
escrow account to the tax authority in accordance
with Article 86 of the Tax Code of the RF. The
banks tried to clarify regarding whom (the deposi-
tor or the beneficiary) they have fulfil this obliga-
tion. The letter reflects only some of the questions.
In practice, there are a lot more issues, which indi-
cates the necessity of further improvement of legal
regulation of the escrow account agreement. At
that, we consider not only civil law, but also other
areas of law.

In addition to the agreement of the escrow ac-
count, another kind of Bank account has appeared
in the Civil Code of the RF, for which the security
function is the main one. This is the pledge account
that we are going to analyze further.

' On the procedure of accounting of operations on ac-
count of escrow: an ARB Chairman of the Central Bank
of the Russian Federation Ne A-02 / 5-551 dated 08 Sep-
tember. 2014 URL: www.arb.ru (reference date:
04.20.2016).
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The security function of the pledge account

The Federal law of 21 December 2013 Ne 367-
FZ’ introduced amendments to the first part of the
Civil Code. In particular, the renewed paragraph 3
of Chapter 23 of Civil Code of the Russian Federa-
tion consists of two sub-paragraphs, one of which is
dedicated to individual types of pledge. It provides
the rules for (in addition to existing collateral types)
the pledge of obligation rights and the pledge of rights
under a Bank account agreement. Article 358.1 of the
Civil Code provides that subject to the pledge can be
the property rights (requirements) arising from the
obligations of the mortgagor. The pledger of the right
can be the person who is the creditor in the obligation,
which follows a pledged right (the right of the holder).
According to clause 1 of Article 358.9 of the Civil
Code a pledge subject can be the right under the Bank
account agreement provided that the Bank opens the
pledge account to a Bank client. Thus, in the Russian
civil law there is a number of new institutions, includ-
ing the pledge account.

In foreign countries it is common practice to
apply the pledge of rights under a Bank account
agreement whereas in the Russian law it is a novel-
ty. Its inclusion in the Civil Code involves changes
in the current position that are set out, in particular,
in the Information letter of the Presidium of the
Russian Federation of 15.01.1998 Ne 26 "Review of
practice of consideration of disputes connected with
application the norms of the Civil Code of the Rus-
sian Federation about pledge by arbitration courts"’.
According to clause 3 of the Information letter the
pledge subject cannot be defined as "money re-
sources in the Bank account". However, in practice
the economic entities bypassed this ban, trying to
use a similar legal structure to enforce obligations.
This happened due to the fact that in some cases, a
pledge of rights under Bank account agreement is an
effective way of security. It ensures the preferential
satisfaction of the claims of the pledge holder before
other creditors at the expense of non-cash money on
the pledge account. The issue of considering the
pledge account as a separate kind of accounts is a
debatable one. The solution of this problem is of
both theoretical and practical importance.

% On introducing amendments to the Civil Code of the
Russian Federation and the Annulment of Certain Legis-
lative Acts (Provisions of Legislative Acts) of the Rus-
sian Federation: Feder. Law on Dec 21. 2013 Ne 367-FZ
/I Meeting of the legislation of Dews. Federation. 2013.
number 51. st.6687.

3 Review of practice of consideration of disputes con-
nected with application the norms of the Civil Code of
the Russian Federation about pledge by arbitration
courts: Inf. letter Presidium of the RF from 15
yanv.1998, the number 26 // the Bulletin YOU the Rus-
sian Federation. 1998. number 3.
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N. V. Syropiatova

0aHKOBCKMX c4eToB. Ero pemenue mmeer kak Teo-
pernyeckoe, Tak M NMpakTHUecKoe 3HadeHue. [laH-
HBII BOIPOC AKTHBHO OOCY)KHAJCsi Ha MPOBEICH-
HOM 19 HOs6pst 2014 1. KpyriioM cToje «3aJI0roBhIe
cueTa: HOBBIH MHCTUTYT POCCHHCKOTO oOecrede-
HUS», B KOTOPOM TIPUHSIIN y4acTHe MPECTaBUTENH
HAYKH, KOMMEpUECKUX OaHKOB U OaHKOBCKHX acc O-
nuaiuit, LenrpanbHoro 0anka P®, MunucTepcTBa
rocTuiuy P@. MHeHNs y4aCTHUKOB Pa3olLIUCh, HO
B pe3yJbTare JUCKYCCHUHU OBLI CHIENIaH BBIBOJ MCX O-
15 u3 no3unuu LlentpanbpHoro 6anka Pd, uro 3a-
JIOTOBBIE CYeTa TMPEACTaBIAIOT COOOH pPa3HOBU-
HOCTb pacyeTHbIX. JIaHHBIA CueT MU3HAYaJbHO JOJI-
JKeH OTKpBIBaTbCA KaK 3aJIOTOBBIA M HE MOXKET
CTaTh TAKOBBIM IOCJIE OTKPBITHS PACYETHOTO CYETa
MyTEeM 3aKJIIOYEHHUS TOTIOTHUTEFHOTO COTJIAIICHUS
K HMEIOIeMycsl JI0TOBOpY GAaHKOBCKOTO cdera '.
JlaHHYIO MO3HIIMIO HENb3sl MPU3HATH OECCIIOPHOIA.

B pamkax oOcyxaeHHs yKa3aHHOM BBIIIE TPO-
onemsr, JI. KynpusiHoBa (npeacrasurens OO0 «Jkc-
noOaHK») cOOOIIMIA, YTO U3 OTBETA HA MX 3aIpocC B
b P® cneayer, 4TO MOCKOJIbKY 3aJ0r OBBIA CUET
SIBIISIETCS  CAMOCTOSITEIbHBIM OaHKOBCKUM CUETOM,
OTKPBIBAEMBIM JUTSI YUeTa JICHEKHBIX CPEACTB, IpaBa
[0 KOTOPBIM HAxXOISATCSI B 3aJI0T€, U MMEET CBOH
O0COOEHHOCTH PpErylIHpOBaHUS, TO €ro OTKPBITHE
JIOJKHO OCYIIECTBIISITHCA HA OCHOBAHUH OTJIETEHOTO
JIOTOBOpA 3aJI0rOBOT0 GAHKOBCKOTO CY €Ta’,

B mmase 45 I'paxxpanckoro komekca Poccn -
ckoit denmeparuu (4acTh 2) 3aJOTOBBI CYET HE
Ha3BaH B Ka4yeCTBE CAMOCTOSITEIBHOIO BHJa OaH-
KOBCKHX CYETOB M OTCYTCTBYET €ro JierajJbHoe
orpenienienue. Takxke He UAET pedb O JOrOBOpeE 3a-
soroBoro OaHkoBckoro cuera. B Ilpoexre m3men e-
Huii 'K PO mmaBa 45 coctosuia u3 IByX dYacTei:
repBasi ObLja IMOCBSILCHA OOIIMM ITOJOKECHHUSAM O
0aHKOBCKOM cuere, BTOpasi — OTIEIbHBIM BHUAaM
0aHKOBCKHMX CYETOB. 3aJlOTOBBIH CYET TaKkKe He
BBIICTSUICS. B KA4eCTBE CaMOCTOSITEIILHOTO BHA.
Opnaxo B cT. 860 IIpoekta 'K P® mox Ha3Banuem
«[Ipumenenre oOMMX TONOKEHUI O OAHKOBCKOM
cueTe K OTIENbHBIM BUAAM OAHKOBCKHX CYETOBY
OTMEUaJIOCh, YTO K JOrOBOPY 3aJIOTOBOTO CYETa
o0IMe MoJOKEeHHsI 0 OAHKOBCKOM CUETE MPUM e-
HAIOTCS B YacTH, HE YPETYIHPOBAHHON MpPaBUIaAMU
0 3aJI0re Mpas 1Mo JOroBopy OaHKoBCcKoro cuera. M3
OyKBaJILHOTO TOJKOBAHMS J@HHOH CTaThU CIIEyeT,
yto [Ipoekt namenenuii 'K P® paccmarpusan 3a-
JIOTOBBIH CUYET KaK OJFH M3 BHJIOB OAHKOBCKUX CY e-
TOB M BBLICIAJ OTACIHHBIA JIOTOBOP 3aJIOTOBOTO
cdeta. OpmHako ero mpaBOBOE pETyIHPOBAaHUE
MIpeJyIaraisoch OCYIIECTBIATh, B OCHOBHOM, HOpMa-

! Kpyanoui cron Ha TeMy «3alloroBble CYETa: HOBBI HHCTUTYT
poccuiickoro obecneueHus» // FOpuct KOMHaHUHM: BIEKTPOH.
xypH. URL: http://e.lawyercom.ru (mara obparmenus 17.04.2015).
2 Tam »xe.
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mu, copepkammmrcs B miaBe 23 'K P®, mocss-
IICHHOM 00ECIICUCHUIO UCTIOHEHHUS 00sI3aTe/IbCTB, B
YACTHOCTH 3aJI0Ty, & TAKXKE OOLTMMH TTOJIOKESHISIMHU
o GankoBckoM cuere. [Ipemtoxennas [Ipoexkrom I'K
P® penakius He ObUTa BBEIEHA B JCWCTBUE, M HA
ceronHAmHNN AeHb B aBe 45 'K PO orcyTcTB yioT
CTaThH, TTOCBSIICHHBIC 3aJIOTOBBIM cYETaM (JOTrOBO-
py 3amoroBoro cuera). O maHHBIX cYeTax peub HICT
nuib B aBe 23 'K PD, mocesieHHON B TOM YCie
MIPaBOBOMY PETYITHPOBAHUIO 3aJI0Ta MPaB IO JOTO-
BOpY OaHKOBCKOIO CUETa.

Cratpst 848 'K PO cBsizpiBaeT 00bEM BBITIOJI-
HsIeMbIX OAHKOM OIepalliii 10 CUeTy ¢ BHUJIOM CY €-
ta. B 'K P® Ha3BaHbl Jiillb HEKOTOPHIE U3 HUX.
[Tepedenp BHUIOB CUETOB COACPKUTCS B MHCTPYK-
nun banka Poccum or 30 mas 2014 r. Ne 153-U1
«O0 OTKPBITHH ¥ 3aKpbITHH OAaHKOBCKHX CYETOB,
CUETOB I10 BKJIaJIaM (JIEMO3UTaM), JCTIO3UTHBIX CUe-
ToBY». U3 m. 2.1 u m. 2.8 mmaBel 2 MHCTpyKIMH cie-
JyeT, 9TO OMHUM W3 BUJOB OAHKOBCKUX CUETOB S B-
JISTFOTCSI CTICTIHAIbHBIC OAHKOBCKHE CUeTa, K KOTO-
PBIM OTHOCHTCS ¥ 3aJIOTOBBIN CHET.

Takum o00pa3oMm, W3 JACHCTBYIOIIMX Ha CEro-
THSITHUN JeHb HOPM IIpaBa TPYAHO OJHO3HAYHO
OTBETUTH HA BOIPOC, SBIISCTCS JIM 3aJI0TOBBIM CUeT
CaMOCTOSITCIFHBIM BHUJOM OaHKOBCKHUX CUETOB. B
I'K P® orcyrcTBYyeT npsiMoe yKa3aHHE Ha TO, 4TO
3aJIOTOBBIN CYET — 3TO OTACIbHBINA BUJI OAHKOBCKUX
caeroB. COOTBETCTBYIOIINI BBIBOJ MOYKHO CIIENIaTh
JIAIIL TIPU KOMIUIEKCHOM aHalln3¢ HOPMAaTHUBHBIX
MPABOBBIX aKTOB, B TOM YHCIIE MHCTPYKIIUA banka
Poccum or 30 mas 2014 1. Ne 153-U, u Teoperude-
CKHX MojioxkeHui. Ecinu He paccMaTpuBaTh 3aJ10r0-
BB CYET B KAa4e€CTBE OTIEIHHOTO BHJA CUETOB, TO
m. 1 ct. 358.9 'K P®, cBs3pIBaIONIMii BO3MOKHOCTh
3ajiora TpaB IO JOTOBOPY OaHKOBCKOTO CHETa C
OTKpPBITHEM OaHKOM KJIMEHTY 3aJIOTOBOTO CYETa,
MPAaKTUYECKH TePseT CMBICI. B maHHOM ciydae
pacueTHbIN (TEKyIIMi) cYeT MOKET HCIIONb30BaTh-
Cs1 JUTSI 3aJI0Ta MpaB 0 JOrOBOPY OAHKOBCKOTO CU €-
Ta. OTCyTCTBYeT HEOOXOMUMOCTH OTKPBITHS OT-
JIENTBHOTO CYeTa.

Hepemennocts Bompoca 0 BO3MOXKHOCTH OT-
HECCHMsI 3aJIOTOBOTO CUETa K OTAEIHLHOMY BHIY
CUETOB, OTCYTCTBHE €ro JCTAIBHOTO IIPABOBOTO
pEeryIupoBaHus, a TAKKE MPAKTUKHA MPUMEHEHUS B
P® nanHbIX cueTOB MPUBOAUT K MOPOXKIECHUIO psJia
npoOyiieM Ha MPAaKTHUKE, B YACTHOCTH CBSI3aHHBIX C
OTKPBITHEM YKa3aHHBIX CYETOB, OCYIIECTBICHHEM
orepanuii mo HUM u T. A. Kak yxe ObI710 oTMedeHo,
m. 1 ct. 358.9 'K P® npemycmarpuBaer, 9To mpe-
METOM 3aJiora MOr'yT ObITh IIpaBa IO JOrOBOPY
0aHKOBCKOI'O CueTa IpPH YCJIOBHU OTKDPBITHS 0OaH-
KOM KJIMEHTY 3aJIoTOBOro c4era. M3 OykBasabHOTO
TOJIKOBAHUS JTAHHOW CTATBbH CIIEMYET, U4TO JJIS 3aJ1 O-
ra mpaB JODKEH OBITh OTKPBIT OTACTHHBIA CUET —
3aJI0TOBBIN. B CBSI3U ¢ ATUM BO3HMKAET BOIPOC: Ha

This question was actively discussed at the
round table "Collateral account: a new Institute of
the Russian security” on 19 November 2014, with
the representatives of science, commercial banks
and banking associations, Central Bank of the Rus-
sian Federation and the Ministry of Justice of the
Russian Federation. The views of the participants
differed, but, as a result of the discussions, it was
concluded, based on the position of the Central
Bank that the pledge account is a type of payment
account. This account was originally supposed to
open up as a collateral one and it can not become
as such after opening an account by signing an ad-
ditional agreement to the existing Bank account
agreement'. This position causes some arguments.

In the course of the discussion, L. Kupriyanova
(the representative of the company "Expobank™)
reported that from the Central Bank response to
their request, it follows that since the escrow ac-
count is a separate Bank account opened for ac-
counting of funds withthe rights pledged and it has
its own particular regulation, then the opening
should be performed on the basis of a separate
agreement of the pledge Bank account”.

In Chapter 45 of the Civil Code of the Russian
Federation (Part 2) the pledge account is not titled
as a separate Bank account and it does not have its
legal definition. Nor it mentions the Bank pledge
account agreement. In the Draft amendments of the
Civil Code Chapter 45 consisted of two parts: the
first was devoted to General provisions about the
Bank account, the second one to individual types of
Bank accounts. The escrow account was not distin-
guished as separate account. However, Article 860
of the Draft of the Civil Code entitled "Application
of General provisions on the Bank account to cer-
tain Bank accounts", noted that for the agreement
pledge account the General provisions on the Bank
account are applied in the part that is not regulated
by the rules on pledge of rights under a Bank ac-
count agreement. A literal interpretation of this ar-
ticle leads to that the Draft amendments of the Civil
Code considered the pledge account as one of the
types of Bank accounts and identified a separate
agreement of the pledge account. However, it was
proposed to implement its legal regulation via the
rules contained only in Chapter 23 of Civil Code of
the Russian Federation, which is dedicated to the
enforcement of obligations, in particular, related to

! Round table on "Collateral account: the new Institute of
the Russian security" // Lawyer Company: electron. Zh.

URL:  http:  //elawyercom.ru  (reference  date
04/17/2015).
? Ibid.
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the pledge and also to the General provisions on the
Bank account. The proposed Draft of the Civil
Code revision has not been implemented, and at
present in Chapter 45 of Civil Code of the Russian
Federation there are no articles on the pledge ac-
counts (the agreement of pledge account). It is only
Chapter 23 of Civil Code of the Russian Federation,
that mentions these accounts and which is devoted,
in particular, to the legal regulation of pledge of
rights under a Bank account agreement.

Article 848 of the Civil Code binds the scope
of Bank account transactions with the account. The
Civil Code names only some of them. The list of
accounts is included in the instructions of the Bank
of Russia of 30.05.2014 No. 153-1 "On opening and
closing of Bank accounts, accounts on deposits
(deposits), deposit accounts". Clauses 2.1 and 2.8
of Chapter 2 note that one of the types of Bank ac-
counts are special Bank accounts, which include the
pledge account.

Thus, while based on the current applicable le-
gal norms it is difficult to directly answer the ques-
tion whether the escrow account is a separate Bank
account or not. In the Civil Code there is no direct
indication that the pledge account is a separate
Bank account. The corresponding conclusion can
be drawn only if we make comprehensive analysis
of normative legal acts, including the Instruction of
Bank of Russia of 30.05.2014 Ne 153 and theoreti-
cal positions. If we do not consider the pledge ac-
count as a separate account, the section 1 of Article
358.9 of the Civil Code, that links the possibility of
a pledge of rights under a Bank account agreement
to the Bank opening the pledge account for their
client, will be almost meaningless. In this case the
settlement (current) account can be used for pledge
of rights under a Bank account agreement. It is not
necessary to open a separate account.

The unresolved question about the possibility
of assignment of the pledge account to individual
accounts, the lack of detailed legal regulation as
well practice of application of these accounts in the
Russian Federation cause a number of issues, par-
ticularly related to the opening of these accounts,
operations with them, etc.

As it has already been noted, section 1 of Arti-
cle 358.9 of the Civil Code provides that the subject
of the pledge may be the rights under a Bank ac-
count agreement provided that the Bank opens the
pledge account for its client.

A literal interpretation of this article states
that an independent account of pledge security
should be opened for the pledge of the
rights. In this regard, the question arises
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OCHOBaHUM YEro OTKPBIBAETCS JAHHBIA cdeT (Cy-
IIECTBYET JIM JIOTOBOP 3aJI0TOBOTO CUETa, KOTOPBIH,
kcratu, ynomuHancs B ct. 860 [Ipoexra 'K PD, o
He Obut BBeneH B ['K P®)? 'K PO, ykasbiBas Ha
HEOOXOIMMOCTh OTKpPBITHS CYeTa, He IMpeaycMaT-
pUBaeT COOTBETCTBYIOIIETO JOT 0Bopa. B MHCTpyK-
nun banka Poccun or 30 mast 2014 r. Ne 153-U B
1. 4.14 oTMEYEHO, YTO JJIS1 OTKPBITHSI CIICIHAIIBH OTO
0aHKOBCKOTO cuera B OaHK MPENCTABISIOTCS TE K€
JOKYMEHTBI, YTO M JIJISI OTKPBITHS PACYETHOTO CUeTa,
KOPPECTIOHJICHTCKOTO CYeTa MJIM TEKYIIEro CYeTa, C
ydeToM TpeOOBaHMI 3aKoHOAATENbCTBA. 13 JanHOTrO
MTyHKTa TaK)Ke CIIEyeT, YTO MPHU OTKPBITHU 3aJ0T0-
BOro cyera OaHK JOJDKEH PacroiaraTh CBEACHUSAMH
0 3ajorofep)karesie 3aJoroBoro cuera. JlaHHbie
HOPMBI TTO3BOJISIIOT PacCMaTpHUBaTh 3aJIOTOBBIA CUET
KaK OTIEJbHBINA BUJ OAaHKOBCKUX CUETOB.

Taxxe BO3HHKAaeT BOMPOC, MOXKET JIM pacyeT-
HBIM (TEKyIIHii) WK KaKoW-TN00 WHOW CYET OHO-
BPEMEHHO SBIATHCSA 3ay0roBbIM. A. Eropor orme-
YaeT, 4To MPEAMETOM 3aJ10Ta MOTYT OBITh TpaBa To
JIOTOBOpY OAHKOBCKOT'O CUETa IMPH YCIOBHH OTKD bI-
Trsg 0AHKOM 3TOTO CYeTa B peKHMe 3a510roB oro. OH
CUMTAET, YTO, IO MHEHHI0 pa3paborunkoB ['K PO,
pacUeTHBIN CYET MOXKET OBITh OTKPBIT B PEXKHUME
3aJIOTOBOTO CUe€Ta TMPH YCIOBUHU, YTO OYEBHIHBIM
SIBJIIETCSL TO, YTO JTO €Ie M OCOOBIH 3a7I0rOBBIN
CUET W TAaKOM PEeXUM COITIAaCOBaH 3apaHee, a [ e-
HEKHBIE CPEACTBAa HA CYETE€ MOTYT HaXOOUTHCS B
3asore [4, ¢. 16]. OgHako B JaHHOM CITydae HeoOX o-
MO Pa3TPaHWYUTh TOHSTUS «BHJ CUETa» M «pe-
xuM cderay. CylecTByeT MHEHHE, YTO K BHIAM
OAHKOBCKHX CYETOB HEOOXOIMMO OTHOCUTH JIHIIb
Te, KoTopble comepkarcs B Tmase 45 'K PO, a k p e-
KUMaM — PEXKHUM «3aJOrOBOCTH» WM €ro OTCyT-
ctBue'. VkazaHHas TIO3UIMS MOXKET TIPHBECTH K OT-
KPBITHIO CyOBEKTaMU MPAKTUYECKH BCEX PACUETHBIX
CUETOB C PEXUMOM «3aJIOTOBOCTH», BEIb ITO HE
00sI3bIBACT KJIMEHTA MOJIb30BaThCs CYETOM KakK 3aJ1 0-
TOBBIM, HO, B Clly4ae HEOOXOJMMOCTH, KIMEHT MO-
JKeT puberars K HEeMy COOTBETCTBYIOIIMM 00pa3oM.

Emte omHrM BOIIPOCOM SIBIISIETCSI BOBMOXKHOCTD
MepeBoaa YK€ OTKPHITOrO PacdeTHOTO (TEKYIIIEro)
cuera B 3ajo0roebli. IIpsmo B I'K P® stor Bompoc
He yperyaupoBaH. OTBET Ha HETrO SABJISETCA CIIOXK-
vbIM. [lo Muenuto I1Ib P®, pacuernnie (Tekymue)
cuera JIOJKHBI M3HAYaJIbHO OTKPBIBATHCS KaK 3ai10-
roBeie. [locie oTKpeITHS cuera 3TO crenaTh OyneT
HeBO3MOXXHO. O/HaKo MaHHAs TMO3UIUS SBISIETCS
HE OUeHb YHOOHOW JUIsl NMPAKTHKK MTPUMEHEHUS 3a-
Jiora IMpaB 1O JOroBopy OaHKoBckoro cuera. Ecnu
pacueTHBI CYET MOXKET OBITh OTKPHIT B pPEKHUME
3aJI0TOBOT0, TO TI0Y €My HEOOXOIMMO OTPAaHUYNBATh
MEPEeBONl yXKE€ HMEIOIINXCS PACUeTHBIX CUETOB B
3aJI0TOBBIH?

! Kpyenoiii cron Ha TeMy «3aI0rOBbIE CUETA: HOBBIH MHCTUTYT
POCCHIICKOTO 00€CIIeUeHHUS.
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B. BurpsHckuii ormeuaer, uro B 'K PD nHe
ycTraHoBJeHa 00si3aTelbHAs 3aBUCHMOCTh PEXHMA
pacyeTHOro cyera Kak 3aJloroBoro ot (hakrudeck o-
ro 3ajora CpeacTB Ha JTaHHOM pPAacYeTHOM CUeTe
[3, c. 9-10]. Bo3M0OXHO OTKpPBITHE 3aJI0TOBOTO CHUE-
Ta KJIMEHTYy HE3aBHCHUMO OT 3aKJIIOYEHHS Ha MO-
MEHT OTKpBITHSI IOTOBOpA 3ajiora MpaB MO JO0Tr0BO-
py 6ankoBckoro cdera. Tawke 'K PD 3akperuiser
BO3MOXHOCTh O(POPMHUTH 3aJIOT KaK Ha BCE JCHEK-
HbIe Cpe/CTBA, HaXOMIAIIMecs Ha cuera, TaKk M Ha
TBEPAYIO ACHEXHYI0O cymMMy. COOTBETCTBEHHO, J€-
HEKHBIMH CPEACTBAMHU CBEPX JaHHOW CYMMBI 3aJ10-
roflaTeNb MOXET TONb30BaThes. 10 ecTh, MO CYTH,
3aJIOTOBBIN c4eT OyAeT BBIMOIHATH (QYHKIHUU pa c-
yetHOro (tekymiero). Heo0xoqumo OTMETHTb, YTO
3aJIOTOBBII CYET MOYKET MCIOJIb30BaThCS HE TOJIBKO
JUIsi OOpeMEHEeHHUsI CPEICTB, KOTOPhIE HAXOMSATCS Ha
HEM, HO U JUIs 3a4HCICHHS JEHEKHBIX CPEACTB IO
JIOrOBOpaM 3aJiora MHOTO UMYIIIECTBA.

[TosiBiienme 3am0roBEIX c4eToB B PD 00ycioB-
JICHO TIOTPEOHOCTBIO B CO3JaHUU APPEKTUBHBIX
CIIoco00B 00eCIIeUCHHUST HCIIOJTHEHUS 00513aTEbCTB,
KOTOPBIM B TIOCJIEAHEE BpeMs yAelsieTcsi OOoNbIIoe
BHMMaHHUE B IOPUAMYECKON JIUTEpaType, a TaKxke
SIBIISIETCSI OTBETOM Ha 3aIrpOCHI IPAKTHKH.

Takum 00pa3oM, B pOCCHIICKOM TIPaBE TOSIBH JI-
Csl HOBBIM MHCTUTYT — 3QJIOTOBBIM CUET, UMEIOLIUI
Ba)XHOC 3HAUCHHE JUIsi OOCCIICUCHUS WCIIONHEHUS
obs3arenscTB.  Comepikamuecss Ha CErOMHSITHUN
JIeHb B TPaKJAHCKOM 3aKOHOHATEIhCTBE HOPMBI,
MTOCBSIIIEHHBIE JAHHOMY CYUETY, BBI3BIBAIOT PSIT BO-
MPOCOB, OTBETHI Ha KOTOPBIE MOKHO TOTYYHTH
JMIIG TyTeM OoJiee JETallbHOrO €ro peryjiupoBa-
HHS, B TOM unciie B aBe 45 'K PO, a Takxke 00-
pamasich K MaTepuasiaM CyaeOHON MPaKTHKH.

BriBoabI

JlocTaTtodHo 4acTo MOTPeOHOCTH TPa)IaHCKO-
ro 000pOTa OIEPEeKaloT Ppa3BUTHE HAYKH M 3aKOH O-
narenbcTBa. He siBisiercss nckirodeHueM u cdepa
obecrieueHus UCIOTHEHUsT 00s3aTenbCTB. [lepedns
cnoco6oB, 3akperieHHbIX B ['K PO, B coBpemen-
HBIX YCJIOBUAX SABHO HEAOCTATOYHO JIA 3(1)(1)CKTI/IB-
HOW peaym3anu oOecrieduTenbHOM (QyHKIUH. B
CBSI3W C OTUM, B paMKax pe(opMUpPOBaHUS TpaK-
JTAHCKOTO 3aKOHOJIATEeNILCTBA, TOSBIISIETCS PSIIl M e-
XaHW3MOB, OOJAZAIOIINX O00ECMEeUnTEIbHON (yH K-
LHUEN, CTUMYIUPYIOLUX JODKHUKA K Hajylexallle-
MY HCIIOJIHEHHUIO 00S3aTeNIbCTB M TapaHTHPYIOIINX
KpEIUTOPY WX peajbHOe HCIOoNHeHue (obecmedn-
BAIOMINX WCIIOJTHEHUE 00s3aTeNbCTB). B ToM umcie
TaKME€ MCXaHH3MbI CYIIECTBYIOT Ha CCI'O,ZIHHIHHI/Iﬁ
JIeHb W B JIOTOBOpE OaHKOBCKOro cuera. JlaHHBIM
JIOTOBOp SIBJISIETCSl OJTHMM W3 Hambolee pacrpo-
CTpaHCHHBIX H BOCTpe6OBaHHBIX Ha TIIPaKTHUKE.
Bonbinas 4acTh pacyeToB ocymiecTBisieTcss B 0e3-
HAJINYHOH (hopMe ¢ MCIIONb30BaHIEM, KaK IPABUIIO,
0aHKoBCKUX cueToB. Oco0oe 3HaUYeHue mprodpeTa-

The Security Function of a Bank Account Agreement

on what basis the account is opened (whether the
contract is a collateral account, which, incidentally,
was mentioned in the article 860 of the Draft
amendments of the Civil Code, but was not intro-
duced to the Civil Code of the RF).The Civil Code
does not provide for a relevant agreement, while
pointing out the necessity of opening an account. In
the Instructions of Bank of Russia of 30.05.2014
Ne 153-1, clause 4.14 notes that in order to open a
special Bank account, a person should submit to the
Bank the same documents as for opening a current
account, correspondent account or an operating ac-
count, subject to the requirements of the legislation.
This paragraph also implies that if in order to open
the pledge account, the Bank must have infor-
mation about the pledgee of a collateral account.
These rules allow us to consider the escrow account
as a separate Bank account.

Also, another question arises whether the esti-
mated (current) or any other account is a secured
one at the same time. A. Egorov points out that the
subject of the pledge may be the rights under a
Bank account agreement provided that the Bank
opens an account as the collateral account. He be-
lieves that in the opinion of developers of the Civil
Code, the account can be opened in the mode of
the pledge account provided that it is obvious that it
is also a special pledge account and such mode is
specified in advance, and the funds in the account
can be pledged as well [4, p. 16].

However, in this case it is necessary to distin-
guish the concept of " type of accounts" and the
concept of "mode of accounts". There is an opinion,
that the types of Bank accounts should only include
those contained in Chapter 45 of the Civil Code,
and the mode of accounts — those "having the
pledge” or lack of it'". This position may lead to the
subjects’ opening of almost all current accounts
with the mode of "having the pledge", because it
does not oblige the customer to use the account as
collateral, but, if necessary, to use it appropriately.

Another matter is the possibility to transfer an
already opened current account in the pledge ac-
count. The Civil Code of the Russian Federation
has not settled this question directly. The answer is
complex. According to CBR, the current account
should initially be opened as a pledge account. Af-
ter opening an account this will be impossible to
do. However, this position is not very convenient

! Round table on "Collateral account: the new Institute of
the Russian security".
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for practice of pledge of rights under a Bank ac-
count agreement. If the account can be opened in
the mode of the pledge account, then why should it
be necessary to limit the transfer of the existing ac-
counts into the pledge accounts.

V. Vitryansky notes that the Civil Code of the
Russian Federation does not contain a mandatory
dependence of a current account as collateral one
upon the actual deposit of the funds in this account
[3, pp. 9-10]. Opening the pledge account for the
client is possible regardless the concluding the
agreement on pledge of rights under Bank account
agreement at that time. Also, the Civil Code estab-
lishes the possibility to open a deposit both for all
funds held on account and a certain amount of mon-
ey. Accordingly, the pledgee can use the funds above
this amount. That is, in fact, the escrow account will
serve as the operating (current) account. It should be
noted that the pledge account can be used not only
for encumbrances of funds that are on it, but for the
funds under the pledge agreements of other property.

The emergence of pledge accounts in Russia is
due to the need to establish effective ways to ensure
the fulfillment of obligations, which has recently
been given much attention in the legal literature.
Also, it meets the demands of practice. Thus, under
the Russian law, there appeared a new institute of
the pledge account, which is important to ensure the
performance of obligations.

The norms that are currently contained in the
Civil Code and devoted to this kind of account raise
a number of questions. It is only possible to solve
them by a more detailed regulation of the pledge
account, including Chapter 45 of the Civil Code, as
well as by accumulation of judicial practice.

Conclusions

It is quite often that the demands of civil turn-
over are ahead of the development of science and
law. The scope of enforcement of obligations is no
exception either. The list of methods enshrined in
the Civil Code of the Russian Federation in modern
conditions is not enough for the effective imple-
mentation of the security function.

In this regard, in the framework of the reform
of the civil law, there is a number of tools with the
security function. They stimulate the debtor to
proper execution of obligations and guarantee the
lender their real execution (providing execution of
obligations). At present such mechanisms exist in
the Bank account agreement too.



H. B. Coiponamosa

er obecneynTenbHas QYHKIHS JAHHOTO JIOTOBOPA,
KOTOpasi 3aKJIF0YaeTCsl B HAJIMYMU NIPABOBBIX MeXa-
HU3MOB, TIPEyCMOTPEHHBIX HOPMaMH O JIOTOBOPE
0aHKOBCKOT'0 cyera, CTUMYJIUPYIOMINX JOJKHUKA K
HaJJIOKAIIEMY HCIIOJHEHUIO 00s3aTeNbCTB U Ta-
PaHTUPYIOIIMX KPEIUTOPY PEajbHOCTh MX HCIIOI-
Henus. J{ist maHHOTO JOTrOBOpa obecrednTeNnbHas
(dbyHKIIMA ©MeeT ocoboe 3HaueHue. BO3MOXKHBI He-
CKOJIbKO BapUaHTOB peajii3alui JaHHOW (PyHKIINH.
D10 M Ge3aKuenTHOe crnrcaHue (CMCaHWe JIEHEXK-
HBIX CPECTB, HAXOMAIIMXCS Ha cueTe, Oe3 pacrop si-
JKEHWsI KJIMEHTa), ¥ HCIOJIb30BAHUE OTIEIbHBIX
(opM OC3HATMYHBIX PACUETOB, OCYIIECTBISIEMBIX
gyepe3 OaHKOBCKHE cUeTa M 00aaromux o0ecey u-
TenpHON (yHKIMEH. [ToMrMO 3TOTO, B pOCCHIICKOM
3aKOHOJIATENILCTBE TIOSIBUJIMCh BHJIBI  OaHKO BCKUX
CUETOB, JJISI KOTOPBIX OOecHevnTeNbHAsS (YHKIIUS
SIBJISIETCS TIPAKTUUYECKU OCHOBHOM. K Takum cueram
OTHOCATCS CYeTa 3CKPOyY M 3aJI0TOBBIE CUETA.

Bbubanorpaguyeckuii cnmucox

1. bhopmomos A. B. CtpaxoBaHHEe OTBETCTBEHHO-
CTH TIO JOTOBOPY KaK CIOCO0 oOecreueHus uc-
nojHeHus oosi3aTenseTB // BectHuk [lepmcko-
ro yausepcutera. HOpuandeckne Hayku. 2010.
Beim. 3(9). C. 95-102.

2. bopmomos A. B. ObGecnieuntenbHas (QyHKIUS
JIOTOBOpA CTPaxOBaHHUS B POCCHICKOM TI'paxK-
JAHCKOM TIpaBe: JHMC. ... KaHJ. FOpUJ. HayK.
Tomck, 2010. 216 c.

3. Bumpsaunckuii B. B. HoBoe B TIpaBOBOM peryinu-
poBaHuM 3aiora // XozsiictBo U mpaso. 2014.
Ne 10. C. 3-19.

4. FEeopog A. B. 3amoroBele cuera: aKTyaJbHBIE
3a71a4M 110 HACTPOMKE NMPaBOBOH KOHCTPYKLIMHU
// XosstiictBo 1 mpaso. 2015. Ne 3. C. 13-26.

5. E¢umosa JI. I’ KoHuentyajibHble, TEOPETHY e-
CKHE€ U TEXHUYECKUE HeJoCcTaTKu B npoekTe I'K
PO (tnaa 45 TK P® «bankoBckmii cuery) //
XozstiicTBo 1 mpaBo. 2012. Ne 11(430). C. 3-7.

6. Konomenckasa E. B. ®yHKIIUH JI0TOBOpa B TOP-
TOBOM 000pOTE: JIHC. ... KaHJl. I0puJ. HayK. M.,
2006. 27 c.

7. Kpacasuukog O. A. I'pakIaHCKO-TIPABOBOM 10-
TOBOp: TOHSTHE, cojepkaHue U (yHKuuu //
AHTONOTHA YpaJbCKOW IUBHIIMCTHKU. 1925—
1989: co6. ct. M.: Craryr, 2001. 431 c.

8. Canumsanos b. M. ObecnieuntenvHas QyHKIUSA
MPeIBapUTEIILHOTO JJOroBopa B cdepe odopora
HEJIBKUMOCTH: JIHC. ... KaHJ. IOPHJ. HayK.
Kazann, 2013. 207 c.

9. King R. Gutteridge and Megrah’s Law of Bank-
ers’ Commercial Credit. L.; N. Y.: Europa Publi-
cations; Taylor & Francis e-Library, 2004. 429 p.

10. Stanley S. Reyburn California Escrow Proce-
dure: a Blueprint for the Nation. Prentice-Hall,
1980. 320 p.

328

10.

References

Bormotov A. V. Strakhovanie o tvetstvennosti po
dogovoru kak sposob obespecheniya ispolneni-
ya obyazatel’stv [Liability Insurance of the
Contract Breach as a Guarantee of Obligation
to be Discharged]. Vestnik Permskogo universi-
teta. Juridicheskie nauki — Perm University
Herald. Juridical Sciences. 2010. Issue 3(9).
Pp. 95-102. (In Russ.).

Bormotov A. V. Obespechitel 'naya funkciya do-
govora strakhovaniya v rossiyskom gra-
zhdanskom prave: dis. ... kand. yurid. nauk [Se-
curity Function of the Insurance Contract in
Russian Civil Law: Synopsis of Cand. jurid.
sci. diss.]. Tomsk, 2010. 216 p. (In Russ.).
Vitryanskij V. V. Novoe v pravovom regulir o-
vanii zaloga [The New in Legal Regulation of
Pledge]. Khozyaystvo i pravo — Business and
Law. 2014. Issue 10. Pp. 3-19. (In Russ.).
Egorov A. V. Zalogovye shcheta: aktual’nye za-
dachi po nastroyke pravovoy konstruktsii [Securi-
ty Accounts: Crucial Tasks for Adjus ting the Le-
gal Construction]. Khozyaystvo i pravo — Busi-
ness and Law. 2015. Ne 3. Pp. 13-26. (In Russ.).
Efimova L. G. Kontseptual 'nye, teoreticheskie i
tekhnicheskie nedostatki v proekte GK RF (gla-
va 45 GK RF «Bankovskiy schety) [Conceptual,
Theoretical and Technical Deficiencies in the
Draft of the RF Civil Code (Chapter 45 of the
RF Civil Code “Bank Account™)]. Khozyajstvo
i pravo — Business and Law. 2012. Ne 11(430).
Pp. 3-7. (In Russ.).

Kolomenskaya E. V. Funktsii dogovora v tor-
govom oborote: dis. ... kand. yurid. nauk [Func-
tions of Contract in the Trade Turnover: Synop-
sis of Cand. jurid. sci. diss.]. Moscow, 2006.
27 p. (In Russ.).

Krasavchikov O. A. Grazhdansko-pravovoy do-
govor: ponyatie, soderzhanie i funktsii [Civil
Contract: Concept, Content and Functions].
Antologiya ural’skoy tsivilistiki. 1925-1989:
sb. st. [Anthology of the Ural Civil Law.
1925-1989. Digest of Articles]. Moscow,
2001. 431 p. (In Russ.).

Salimzyanov B. I. Obespechitel 'naya funktsiya
predvaritel nogo dogovora v sfere oborota
nedvizhimosti: dis. ... kand. yurid. nauk [The
Security Function of the Preliminary Contract
in the Real Estate Turnover: Synopsis of Cand.
jurid. sci. diss.]. Kazan, 2013. 207 p. (In Russ.).
King R. Gutteridge and Megrah’s Law of
Bankers” Commercial Credit. London and New
York. Europa Publications. Taylor & Francis e -
Library, 2004. 429 p. (In Eng.).

Stanley S. Reyburn California Escrow Proce-
dure: a Blueprint for the Nation. Prentice-Hall,
1980. 320 p. (In Eng.).

N. V. Syropiatova

This agreement is one of the most common and
popular in practice. A large part of bank settle-
ments is carried out in cashless form using bank
accounts, as a rule. The security function is becom-
ing of particular importance. This function is pre-
sented by the legal mechanisms provided by the
rules on the agreement of Bank account, stimulat-
ing the debtor to proper execution of obligations
and ensuring the lender their real performance. For
this agreement the security function plays a particu-
lar important role.

There are several options for implementing the
security function. They comprise direct debiting
(debiting the funds in the account, without a client’s
order), and the use of certain forms of non-cash
payments carried out through Bank accounts with
the security function. In addition, the Russian legis-
lation have involved the types of bank accounts for
which the security function is almost the main one.
Such accounts include escrow accounts and pledge
accounts.
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