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Cratbsi MoCBsiLLEHA OTAESIbHBIM acnekTam BbISBNEHUS (PyHKLUMWIA
rpaXKaaHCcKoro npasa M rpaxaaHCKo-NpaBoBOM OTBETCTBEHHOCTU
Ha OCHOBaHWMN NOHATUAHO-COAEPXXaTeNbLHOro nogxona. ABTop B Ka-
YecTBe OTMPaBHbIX TOYEK UCCNEefoBaHWs (OYHKLUMIA PaKAaHCKOro
npasa v rpaxaaHcKo-npaBoBO OTBETCTBEHHOCTN 0603Ha4aeT 06-
LLleHay4HOe cofepXXaHWe NMOHATUI «(YHKLUMS» U «POSib», MOAXOAbI
K NMOHUMaHWIO (PYHKUMIA NpaBa, BbIAENSET NepeyeHb Ha3blBaeMbIX
nccnepoBaTtensaMn yHKUMA rpaXkaaHCcKoro npaea, WINCTpUpy-
eT MnposiBneHne (yHKUMIA rpax[aHCKoro npaea Ha pesynbsraTtax
pecopMbl rpaXAaHCKOro 3akoHoAAaTeNsLCTBa U B NPaBONpUMEHW-
TenbHon npaktuke. Ocoboe BHUMaHve yaenseTcs OCHOBHOM Lenu
BbIOENEHNS TOW UM MHOW (DYHKLIMIA NpaBa, (OyHKLUN FpaXKdaHCKOro
npasa unm yHKLMN rpaxkaaHcKo-NpaBoBoi OTBETCTBEHHOCTH, He-
korga 0603Ha4YeHHON eLle APEBHEPUMCKUM IOPUCTOM YIbNMaHoM.
B 4yacTHOCTW, aBTOp OnpepaensieT COOTHOLLEHUE MOHATUIA «dPyHK-
LMsi» U «pOfib»: MOCNEeAHAs UMEET CBOW BPEMEHHOW py6ex, MMeeT
MECTO Ha onpefeneHHOM, OTAESNbHOM 3Tane pasBuTUS, a Takxe
npeponpegeneHa BHeWHUMU hakTopamu. Kpome Toro, o603Ha-
yaeTcsi cneumdmka COAePXaHNsa MOHATUA «PYHKLMS» B coumanb-
HbIX Haykax. B cTaTbe NnpuBOAMTCS OKOMO TPeX AEeCATKOB (hyHKLMIA
rpaXKAaHCcKoro npasa 1 rpaxaaHCKo-NpaBoBOVi OTBETCTBEHHOCTMU.
O603Ha4aeTcsa cBA3b PYHKLMIA rpaXAaHCKOro npaea ¢ 0CO6EHHO-
CTAMM MexaHu3Ma MNpaBOBOro PerynmpoBaHus (M3y4eHve npasa
B CTaTMKe U OUHaMMKe U COOBPa3HO STOMY BbILENEHUE «CTaTuye-
CKUX>» U «AUHAMUYECKMX>» (PYHKLMIA rpaXaaHCKoro npasa.

KntoyeBble cnoBa: yHKLUUS npasa, PyHKLMNA rpaxXaaHCKoro npa-
Ba, PYHKUMSA rpaxnaHCKo-NpaBoBOV OTBETCTBEHHOCTHU, Lienb npa-
Ba, ponb npasa.

Kak nssectHo, (byHKUMS NpeacTasnseT cobomn u-
nocodpckoe noHaTue, seegeHHoe B XVIl Beke HeMeu-
KuM ¢hpmnocodom, pUCTOM, UCTOPUKOM, Aunioma-
TOM, JTOFMKOM, MatemMaTuKoM, MEXAHUKOM, OU3MKOM,
nsobpetaTteneMm u AsbikoBegom JlenbHuuem. Bno-
CNeACTBUN UHTEPEC K faHHOW oyHOaMEHTanbHOM Ka-
TEropvm 3aKkOHOMEPHO MOBbILLIANCSA N0 MEPE Pa3BUTUS
hyHKUMOHAmbHbIX METOOOB UCCNEAOBAHUSA B TOW Unn
WHOWM OTpac/nM HayKu, B 4YaCTHOCTW, HayKe NpaBOBOW.
B Teopun no3HaHus PYyHKLUWOHamNbHbLIM NOAXon Hau-
6onee pas3BepHyTO ObIN NpeacTasfieH IpHCTOM Kac-
CMPEPOM, MO MHEHMIO KOTOPOro ABMXXEHWE MO3HAHMWSA
HanpaBfieHO He Ha M3y4YeHWe OTAENbHOro0 OOBLEKTA,
cy6CcTaHumK, a Ha N3y4eHne B3aMMOOTHOLLIEHNIA MEX-
Oy o6bekTamu, BbISBIEHUUN UX 3aBUCUMOCTEN ((PYHK-
unn)[14].

dOUNoCoPCKNM  SHUMKNONEOANYECKUIA CnoBapb
yHKUMIO Yero-nmbo npegnaraet MOHUMAaTb C TOM-
KW 3pEHNs MOCNEACTBUNA, BbI3bIBAEMbIX U3MEHEHNEM
OfHOro napameTpa B Apyrux napamertpax o6bekTta
(dbyHKUMOHANBbHOCTB) NN C TOYKWN 3PEHUS B3aUMOC-
BA3W OTAENbHbIX YacTeN B pamMkax Lenoro (pyHKLmo-
HupoBaHue) [29, c. 751]. B ceoto o4epenb, unnocod-
CKWIA crioBapb onpepenseT PyHKUMIO KakK BHeLLHee
NPOSIBNIEHNE CBOMCTB OOLEKTA B CUCTEME OTHOLLIEHWIA
[28, c. 526].

B coumanbHbIX Xe Haykax 3HadeHue yHKuuu,
Kak npaBuiio, CBOONUTCA K POSIM, KOTOPYIO ONpenesneH-
HbI MHCTUTYT BbINOMHAET OTHOCUTENBHO NOTPEBGHO-
CTeN 06LLECTBEHHOM CUCTEMBI 60MEE BLICOKOIO YPOB-
HA OpraHuM3auun U MHTEPECOB COCTaBMSIOLLINX ee
KnaccoB un coumarnbHbIX rpynn (Hanpumep, gyHK-
UMM rocygapctea MM UCKYCCTBa OTHOCUTENBHO 06-
wecTtea) [29]. MNpun 3TOM BbIOENATCA Kak OYHKUMU
sIBHble (MaHMUECTHbIE) — coBnajaroLme ¢ OTKPbITO
NpoBO3rnallaemMbiMM LENSAMU U 3afaqaMm UHCTUTY-
Ta, TaK M CKpPbITble (NATEHTHbIE) — NPOSBNSAIOLLMNECS
NULWb C TEYEHMEM BPEMEHM U HECKONBbKO OTNMYalo-
LLIMECA OT OTKPbITO NMPOBO3rfaLlaeMbIX HAMEPEHNN.

30ecb CTOMT OroBOPUTBLCA O COOTHOLLEHUWN POSM
N OYHKLUK TOFO UK MHOTO siBNeHns. OCOBEHHO B CBS-
31 C TEM, YTO, Kak CNpaBefMBO OTMEHalT HEKOTO-
pble nccnenoBaTenu, B AOKTPUHE rpaxaaHCKoro npa-
Ba HepeaKo NOHATME «(PYHKLMA» MOOMEHAETCSA MOHA-
TUEM «POfib», YTO He BMoNnHe BepHo [13, ¢. 121]. Ponb
onpepenseTca bonbLuoi COBETCKON SHUMKONeanen
KaKk Mepa BNUAHWUSA, 3HA4YEHUE B KakOM-nnbo pene,
npegnpusaTumM unu cobbitnn [6, ¢. 641]. Ho BaXXHbIM
SIBNSETCS TO, YTO NOQO6HOro poaa BNUsiHNE, BO3AEN-
cTBue (1) MeeT CBOW BpeMEHHOMN pybex, (2) umeet
MECTO Ha OnpefesieHHOM, OTAEeNbHOM 3Tane pas3Bu-
Tns, a Takxe (3) NpegonpeaeneHo BHELLHMMW hakTo-
pamu [6]. [laHHble 0OCOBEHHOCTM KaK pas3 U OTnnyarT



ponb OT (PYHKLMW: MOCNEAHNAA NULb B HE3HAYUTESb-
HOW CTeneHu NoABeEPXEeHa N3MEHEHUSIM Ha NMPOTSXe-
HWUM BCErO BPEMEHW CYLLECTBOBAHNA 06bEKTA, BHELL-
Hee MpOosIBNeHNEe CBOWCTB KOTOPOrO OHa BblpaxKaer.
Ponb e o6bekTa nnu ABneHust B pasHble nepuopbl
ero pasBuTma pasnnyHa, NoaBep)XKeHa U3MEHEHUSIM.

[anee cTOUT OTMETUTb, YTO PYHKLMM NpaBa MOX-
HO nogpasgenntb Ha OYHKUUN COBCTBEHHO HOPUAU-
YyeCcKne 1 PyHKLMU coumarnbHble, ABAALLMECH 00b-
€KTOM U3y4eHns1 COLMONorum npaea — OTAENbHON OT-
pacnm coumnonorum, paccMmatpmBatoLLien B3anMoaen-
CTBWE Npaea C ApyrMMu coumnanbHbIMU UHCTUTYTaMu,
coumanbHyo 06yCrnOBNEHHOCTb U Ponb Npasa B 06-
wectse [1].

B aToi cBA3M obpallaeT Ha cebs BHMMaHWe npe-
MMYLLLECTBEHHO TeopeTMyeckoe mccnenoBaHune [o-
Hanbpa Bnaka, cornacHo pesynbTatam KOTOporo
B NpaBe M ero MexaHuamax HarfsiaHO NpocrexuBa-
eTCs CTPYKTypa camoro obLiecTsa: 6yayym HEU3MeEH-
HbIM B KOHKPETHbIA MOMEHT BPEMEHM MpaBoO OeMn-
CTBYET, (PYHKLMOHUPYET NO-pa3HOMy B 3aBUCUMOCTH
OT couManbHOro KOHTEKCTa (MPUMEHNTENBHO K 6ora-
TbiM U 6efHbIM, BRacTn npegepXxawimm 1 6e3snacT-
HeiM 1 T.4.) [1]. CooTBETCTBEHHO DYHKUMKM npaBa,
B TOM 4MCre npaBa rpaxaaHcKoro, No-pasHoMy pac-
KpbIBAOTCA NPUMEHUTENBHO K TOMY UM UIHOMY COLM-
anbHOMYy Knaccy, coumanbHOMY KOHTEKCTY.

B cBoto o4epenp, B gaHHOM cTaTbe 6yaem paccma-
TpmBaTb OYHKLMW rpaxkaaHCKoro npaea ¢ nosvumm
pumckoro noctynarta vigilantibus, non dormientibus,
jura subveniunt («3akOHbI NOMOraloT 60APCTBYIOLLMM,
a He cnawmm»). MiHbimu cnosamu, oyHKUMK rpaxgaH-
CKOro npaea 6ygyT paccMaTpuBaTbCsl C NO3UNLIMK TEX
BO3MOXHOCTEWN, KOTOpble 3aKoHoAaTesnb NpeaocTaB-
NAET N KOTOPbIMU NOMb3YIOTCA «aKTUBHbIE» (C NMO3U-
U1K NpaBa) y4acTHUKM rpaxxgaHckoro obopoTa.

Mpexpae TakXe CTOUT OroBOPUTLCSH, HYTO C TOYKM
3peHns CBoewn NpUPOLbI PYHKLUMS NPON3BOAHA OT OeW-
CTBUTENBHOIrO CofepXXaHna 06bekTa, OT ero CyLLHO-
cTn. COOTBETCTBEHHO Yepe3 (PYyHKUUKU NposBseTcs
CYLLIHOCTb Npasa, TOW Uin MHOWM ero oTpacnun nn nH-
cTuTyTa. Takum o6pasom, yepes PyHKUMM rpaxaaH-
CKOro npaea B 3TOM CBA3WN peanuayloTcsi coumarbHO-
3Ha4YMMble ONns rpaxpaHckoro o6opoTa Lenv npaeo-
BOro perynupoBaHus. [pn aTomM dyHKUMA TOW mnn
WHOW OTpacnun unm MHCTUTYTa nNpaea npegonpeaenseT
MX coumanbHOe Ha3Ha4YeHne, a NOTOMY HOCUT He 3a-
BUCSILLIUA OT YCMOTPEHUSA CTOPOH OOBLEKTUBHBIN Xa-
pakTep. B To Xe Bpems (pyHKUMS, 6yoyHn aBTOHOM-
HOM OT YCMOTPEHUSI CTOPOH, OOHOBPEMEHHO CITYXXWUT
1 06ecneYvYeHnto MHTEPECOB CTOPOH UCXOOs U3 Lenewn
NpaBOBOro PErynMpoBaHns rpaxnaHckoro obopora.

Kpome TOro, B Ka4ecTBe MCXOOHOrO MONOXEHMUS
yCTaHaBNMBaeTCsd, 4YTO Haubornee obuime PyHKUnK
npaea He 3aBUCAT (He AOMKHbI 3aBUCETL) OT MNO3NLINIA
K MOHMMaHWIO npaea Kak TakoBoro. MHbiMu cnoBa-
MU, Hambonee obLune yHKLMM Npasa, eEro MakCuMmbl,
LOOMXKHbI 6bITb TOXAECTBEHHbI C TOYKM 3PEHUs npe-
obnagatouiero nosutMemMama (Hopmatmemama, aTa-
TM3Ma M 0THaCTU Nermama), a Takxe C TOYKU 3peHnst
COLIMOJSTIOrMYECKOM, MCUXOSTOrMYECKOM N eCTeCTBEHHO-
NpPaBoBOM KOHLIENUMn Npasa.

Mpn n3yyeHUn yHKUUM TOW MAW MHOW oTpac-
N1 npaea, cnegys AeLyKTMBHOMY METOAY MO3HaHWs,
He CTOUT n3beraTb NOMOXEHMI O6LLEN TEOPUN NpaBa
KacaTenbHO NOHATUS «YHKLUMSA npasa», 6eCCrnopHO
SIBMSAIOLLLErOCA OCHOBOW NOHATUSA «(PYHKUNS rpaxkaaH-
ckoro npaBa». Tak, C.C. AnekceeB nog yHKLMAMMU
npaBa MOHMMAaEeT HarnpaBfeHUs NPaBOBOro BO3AeW-
CTBUS B MpoLiecce opraHn3aunm o6LLeCTBEHHbIX OTHO-
weHun [2, c. 191]. T.H. Paagbko, npuaepXxmnBasicb Cxo-
XKero noaxofa K packpbITUIO NOHATUS «PyHKLMSA npa-
Ba» Yepes HanpasieHe NpaBoOBOro BO3AENCTBUS, [0-
NONHUTENBHO YTOYHSET, YTO TAKOE BO3ENCTBUE BCETr-
[a ocyLecTBnseTcA coobpasHo coLmanbHOMy Ha3Ha-
YeHU1Io npasa (ero cny>kebHou poneto) [18, c. 24-27].
B cBoto o4epenp, A.A. PbixxeHkoB 1 C.A. KpacHoga,
onupascb Ha obLuee NOHATUE (PYHKUUKM, YTOYUHSIOT,
4YTO (PpyHKLMS NpaBa He CTONbKO ONpefesnseT Hanpae-
NeHune NpaBOBOrO BO3ENCTBUS, CKONbKO NpeacTaBns-
€T caMo Takoe Bo3pencTtaume [20, c. 8; 23, c. 13—14].
Monaraem, 4TO Ucxoas U3 paHee NpencTaBnNeHHOro
PUNOCOPCKOro NOHATUA «PYHKUMS» OaHHBIN NOAX04
n yTouHeHus A.9. PbXeHKoBa SBNAKOTCA cnpaBennv-
BbIMU M 3aCNy>XMBaloLLMMM 0COB0ro BHUMAaHUA Npu
n3yyeHnn OyHKUMM NpaBa Kak TakoBoro n (pyHKUmn
OTAENbHbIX ero oTpacnen.

B HeCKOnbKO MHOM Kntove (PyHKUMIO npasa onpe-
pensiet B.I". CmupHos. NMoag nocnegHen noHMMaeTcst
coumnanbHoe Ha3Ha4eHne NPaBoBOro PErynMpoBaHms.
Mpu aTom B cBoeln paboTe 0 PYHKUMAX COBETCKOro
YrOfIOBHOrO MnpaBa aBTOpP OTMEYaeT, YTO hyHKUMSA
npaBa B COBOKYMHOCTW OTpaXxaeT NpepgMeT, 3afadu
N MeToa perynmposaHus [23, c. 9].

MpepcTaBuTenu TPeTbLEro nogxona nonarawT, Y4To
hyHKUMA NpaBa OnNpefenseT u HanpaeBneHne Npaso-
BOro BO3[ENCTBUS, U colmanbHOe Ha3HavYeHne npaea
[27, c. 39].

B aTon cBA3M HENb3s HEe COornacuTbCsl C MHEHUEM
T.B. KapaBaw o Tom, 4TO cpean uccneposartenem um-
BUINIMCTUYECKOM AOKTPUHBI HET €AMHONO MHEHUS OTHO-
CUTENbHO MOHSATUSA, COAEpPXaHUs U camMoro nepeyHs
PYHKLMIA, NPUCYLLMX FpaXXgaHCKOMY NpaBy — BOMPOC
06 3TOM U MO Cen AeHb ABMAETCA NPEeAMETOM OXMB-
neHHom gmuckyccum [13, ¢. 121].

B 4acTHOCTK, B OpMaMHECKON nuTepaType Mbl MO-
XKEM BCTPETUTb YNOMUHAHUS O CNEeAYOLLNX YHKLMAX
rpaXkaHCKoro npasa u ero MHCTUTYTa — rpaXxaHCcKo-
NpaBoOBOW OTBETCTBEHHOCTMU:

1. o6uwas [30, c. 48];
2. perynatmeHasg (obLiecoumnansHas) [32, ¢. 37-40;

20, c. 45];

3. oxpaHuTenbHas (oxpaHHas) [2, c. 191; 20, c. 45];
4. 3awwuTHag [9, c. 96];
5. npaBozawuTHasa (Nnpaso3awmTutensHas) [21; 32,

c. 37-40];

6. couunanbHas (B y3kom cMmbicne) [22, c. 31-35];
7. nonuTtuyeckas [21];

8. 9koHomuyeckas [21];

9. wumpeonorunyeckas [21];

10. BocnutartensHas [31, c. 23];

11. npegynpeanTensHo-BocnuTaTensHas [25];

12. KomneHcaumoHHas [5];

18. BoccTtaHoBUTENbHAA [24, . 13];
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14. npaBoBoccTaHoBUTENbHAA [32, ¢. 37—40];
15. BOCCTaHOBUTENBHO-KOMMEHCALMOHHAsA
c. 203-205];
16. pacnpegenutensHas [5, c. 191];
17. noowputensHas [4, c. 118];
18. kapaTtenbHas (wrpadHas) [9, c. 98];
19. ctumynupytowas [30, c. 49; 21, c. 48; 7, c. 327;

17, c. 43];

20. npepoxpaHuTenbHO-BoCcnuTaTensHas [3];
21. ctabunuaupytowias [7, c. 327];

22. opraHusaumoHHas [23, c. 9];

23. opraHn3aumoHHO-Npeobpa3oBaTenbHas

c. 22];

24. pacnpegenutensHas [19, c. 22];
25. rymaHucTtumyeckas [9, c. 97-98; 17, c. 56];
26. hyHKLUMA opraHuMsaumMm n npeobpas3oBaHus 06-

LLeCTBEHHbIX OTHOLLEHWUI (coaepXaTenbHO OTOX-

OeCTBMsSeTCA C perynatmBHon dyHkumen) [16,

c.7];

27. NHhOpPMaLNOHHO-OpMEHTaLMOHHas [9, ¢. 96];
28. npeBeHTMBHas (MpepynpegutensHas) [8, c. 7].

KonnyecTBo HasbiBaeMbIX PYHKUUIA FpaXKaaHCKo-
ro npaea u rpaxxgaHcko-npaBoBO OTBETCTBEHHOCTHU
Yy OTAENbHbIX Y4EHbIX-NPaABOBEOOB MNPV 3TOM Bapbu-
pyeTca oT AByX OO0 nonytopa AecAaTkoB. B gaHHOM
crny4ae Heob6xoAMMO Y4uTbIBaTb YCNOBHOCTb Mepeuy-
HS (PYHKUWUIA, OBYCNOBNEHHOO TEPMMUHONOMMYECKUM
acrnekTom (OTOXAECTBNEHME aBTOpaMu OTOENbHbIX
PYHKLMIN, KaK TO NMPEBEHTUBHOW U BOCMUTATENBHOWN,
perynaTMBHON M OpraHM3aunoHHON); npeanaraemomn
nccnegoBaTensaMmn nepapxmen (oyHKUMn (Hanpumep,
pacnopsguTenbHasa (PyHKUnSa aBnseTcs noggyHKuu-
el opraHM3aLMoHHO-NPeobpa3oBaTeslbHON (PYHKLUMM);
OOKTPUHAsNbHbIM AeneHneM PYHKUMA Ha OCHOBHbIE
W OONONHUTENbHbIE (Cneunduyeckue), obuime, me-
XoTpacnesble, OTPAcNEBbIE N UHCTUTYLNOHANbHBIE;
BblaeneHvemMm (pyHKUMA 1 noadyHKUUA, OTHOCUTESb-
HO CaMOCTOATENbHbIX PDYHKLWNIA U UX «aCNEKTOB» (Tak,
E.A. CyxaHOB y OXpaHWUTENbHON (PYHKUMK rpaxkaaH-
CKoro npaea B y4yebHuke 2007 roga BbloenseT npe-
BEHTUBHbIN, BOCCTAHOBUTESbHbIA U KOMMEHCaLWOH-
HbI acnekT [26, c. 48—49]) n T.4.

B TO Xe Bpems Npwu aHanuse pasnmyHbiX No3u-
LW OTHOCUTENBHO MEPEeYHs (PYHKUUIM rpaxkgaHCcKo-
ro npaea CTAHOBWUTCA MOHATHbLIM, YTO AaHHble pas-
NMYNSA BO MHOTOM SIBAISKOTCA BHELLHMMW, NMOCKOSIbKY
YKPYMHEHHO KaKMX-NIMB0 CEPLE3HLIX U coaepXaTesb-
HbIX pasHorfacui KacaTenbHO HanpaBfeHWi NpaBo-
BOr0 BO3AENCTBUS U COLMASIBHOrO Ha3HaYeHUs rpax-
OaHCKOro npaea Mbl He BCTpedaeM. ABTOpPbI, CKOpee,
YTOYHAOT (KOHKPETU3UPYIOT) COAEPXaHWe Tex unu
WHbIX PYHKUMIA, BbIOENAT OOMNOMHUTESNIbHbIE (PYHK-
LUK, MPUMEHSIOT HECKONbKO MHYK TEPMUHOSONMIO,
HO He CropsT No cyLecTsy. [oaTomMy npu nccnegosa-
HUW OYHKLWIA rpaXXgaHCKoro npasa Heo6xoanumo npu-
HUMaTb BO BHUMaHME HEKOTOPYHO YCIOBHOCTb OUCKYC-
CVM MO JaHHOMY BOMNPOCY.

CoOTBETCTBEHHO, YCTAHOBUTb MCHEPMbIBAKOLLNN
nepeyeHb PYHKLUMIA rpaXX4aHCKOro npasa, B TOM Yuc-
Nne T.H. «OCHOBHbIX» (PYHKUMA, NpeacTaBnsaeTcsa He-
BO3MOXHbIM. C OHOM CTOPOHbI, MOCKOMbKY BOMPOC
0 (PYHKUMAX FpaXkaaHCKoro npasa, no cnpasensineo-

[12,

[19,

24

My 3amedaHuto O.B. 3anuesa, onpegenseTcs QOKTpU-
How [11, c. 101], nocToNbKyY paspeLlueHne AaHHOro BO-
npoca a priori 6ygetT MeTb Kak MMHUMYM HECKOJTbKO
NO3WLMIA, NYCTb COAEPXATENbHO N HE UMEIOLLUNX Ce-
pbe3HbIX pasnuyuii. C opyron CTOPOHbI, Kak oTMeYa-
nocb paHee, PYHKLMSA ABNAETCA OTHOCUTESIbHO YCTOM-
YNBOW KaTeropmemn, 3aBUCMMON OT UCcneayemMon cuc-
TeMbl OTHOLWEHWI (06bekTa). MIameHeHus B cucteme
OTHOLLEHU (B 06BEKTE) 3aKOHOMEPHO BNEKYT U3Me-
HeHUs B DYHKUMAX SNIEMEHTOB faHHOW cuctemsl. Co-
OTBETCTBEHHO, NPU CMEHE BEKTOPOB pPa3BUTUS FOCY-
0AapCTBEHHOIO M OBLLECTBEHHOIO CTPOS HEM3GEXHO
B TOW UM MHOWN hOPME MEHSIOTCA M BEKTOPbI NpaBo-
BOro BO3[ENCTBUSA, coumnarnibHoe HasHaveHune (oyHK-
Luuun) npaea.

B 4acTHOCTW, O TaKMX MBMEHEHUAX CBULETENLCTBY-
IOT HEKOTOPblE UTOrK npoluenwen pedopmbl rpax-
JaHCKOro 3akoHogaTenbcTBa. Tak, B rpaXaaHckoe 3a-
KOHOLATENLCTBO OblIM BHEAPEHbLI TAaKUe UHCTUTYThI
Kak, Hanpumep, OnuMOHHLIA goroBop (ctaTbs 429.3
'K P®), BoamelleHne notepb (ctatbs 406.1 TK PO),
nnarta 3a oTkas ot gorosopa (n. 3 ctaten 310 'K PO).
[aHHble MHCTUTYTbI NO3BONWUAM aKTUBHBLIM Y4aCTHU-
Kam rpaxpaHckoro o6opoTa cpaBHUTENBHO 6e360-
NEe3HEHHO CTPYKTYpMpOBaTb CBOWU COENKM, OCOGEHHO
B o6nactn M&A («Mergers & Acquisitions» — caenku
MO CAVAHUIO U NMOTOLLLEHUIO XO3ANCTBYIOLLMX CYyObEK-
TOB), B pamMKax HaumoHasnbHOro, a He 3apyb6eXKHoro
npasa. YkasaHHble HOBENSbI U pe3ynbTaTthbl UX Npume-
HEHUSsI B rPaXXAaHCKOM 060pOoTe UNMIOCTPUPYIOT yCK-
neHve (aKTMBU3aLMIO) PErynaTMBHOW, BOCCTAHOBM-
TENbHOW, NOMUTUYECKON N 3KOHOMNYECKON (PYHKLINM
rpaXkgaHcKoro npaea.

[Mpu 3TOM CTOUT 3aMETUTb, YTO peanm3aumsa QPyHK-
LM rpaXkKgaHCcKoro npaea sBNSIeTCA npeporatnBomn
HE TOJSIbKO N He CTONbKO 3aKOHOZATENS, HO U CaMoro
npaBonpuMeHnTens. TPYOHO HE COrnacutbCsl C TEM,
YTO B X0fe hopMmnpoBaHns cyaebHOM NpakTUKM cKna-
OblBalOTCA NOAX0AObl, KOTOPblE KOPPEKTUPYIOT, YTON-
HAIOT UM UHBIM 06Pa30M M3MEHSAIOT BEKTOPLI Mpa-
BOBOIr0 BO3[ENCTBUS MPaXK4aHCKOro npaea Ha Te unm
WHble BUObl OBLLECTBEHHbIX OTHOLLEHUI. APKMM Mpu-
MEpPOM TOMY SIBMIAKOTCA NOCNegHne M3MEHEHUs Nnpak-
TMKM BO3MELLIEHNSI YObITKOB — MHCTUTYTA, BO MHOIOM
NOCPEACTBOM KOTOPOro peanm3yeTcs BOCCTaHOBU-
TenbHas (PyHKUMA rpaxxgaHckoro npasa. KpaTHbIn
POCT MpPOLIEHTa YOOBNETBOPEHNA UCKOB O BO3MeELLE-
HUK YObITKOB M CaMoro pasmepa yoObITKOB CTan BO3-
MOXHbIM HE B CBSI3W C M3MEHEHMAMM MONOXEHWNIA 3a-
KOHa, a nuwb 6narogaps dopmynuposaHuio Bepxos-
HbiM Cygom P® pykoBOAALIMX pas3bsiCHEHUA MO OT-
OenbHbIM BOnpocaMm cynebHOM NpakTUKKU, B YaCTHO-
ctu, n. 2 NocTtaHosneHus NneHyma BepxosHoro Cyaa
P® ot 23.06.2015 Ne 25 «O npuMeHeHuUn cygamn He-
KOTOPbIX NONOXeHU pasgena | Yactn nepson pax-
naHckoro kogekca Poccuinckonn depgepaummn». B aTon
CBA3U cnpaBenvBbl 3amevanuns A.lM. [lemuneBon kaca-
TENbHOr0 TOro, YTO «BaXKHYHO POJb B OCYLLECTBIEHNM
PYHKUMA (FpaxXJaHCKOW OTBETCTBEHHOCTU. — A.B.)
BbIMOSHAET MpaBonpuMeHunTensHasa cuctema. lMpa-
BOTBOpYECKAs OEATENbHOCTbL He obecrneymBaeT pe-
LeHMsa nNpobnem peryampoBaHus, a ToNMbKo hopMu-



PYeT ero rnaeHble MPUHLMNMbLI, CO30aeT 06LLUME YCro-
BMS U NPeanocbIKM ANns KOHKPETHOW pernaMmeHTaumum.
B okoH4aTenbHOM Buae NpPaBOBOE PErynMpoBaHue
OTpaxaeTc B TOM MacCCMBE KOHKPETHbLIX PELLEHWI,
6pemMa OTBETCTBEHHOCTU 3a KoTopble 6epyT Ha ce-
65 OO/MKHOCTHbIE NNLA M OpraHbl, OCYLLECTBASAOLLME
NpPaBoNPUMEHUTENBHYIO AeATENbHOCTbL> [9, C. 97].

CoOTBETCTBEHHO, C/IEAYIOLLMM acrneKkToM U3yye-
HUA PYHKLMIA rpaXkaaHCKoro npasa ABMASAETCA NPUHSA-
TVE BO BHUMaHWE OCOBEHHOCTEN MexaHn3ma npaBo-
BOro perynumposaHus. OgHOM N3 Taknx 0COOGEHHOCTEN
SIBNSETCS paCCMOTPEHME NpaBa B CTaTUKe U AUHAMM-
ke. Coobpa3HO 9TOMY B CTaTUKE U OUHAMUKE MOX-
HO paccMaTpmBaTtb U OYHKUUM FpaXkaaHCKoro npaea.
B yacTtHoCcTW, A.fl. PbKEHKOB BbIOENAET perynsTme-
HYI0O CTaTUYECKYID U PEryNATUBHYIO ONHAMMUYECKYHO
yHKLMK. [NepBas oCcyLLECTBNAET CBOE BO3AENCTBUE
Yyepe3 3akpenfieHne OO6LIECTBEHHbIX OTHOLLEHUN
B KakoM-iM60 WMHCTUTYTe, a BTOpas — onocpenyet
cam rpaxgaHckmn 060poT, «OBUXKEHWNE» OBLLIECTBEH-
HbIX OTHOLLEHW [21, c. 45]. MNpun atom B.A. Pbi6akos
n B.H. ConoBbeB B 3TOW 4YacTu CnpaBeanvBo yTou-
HSIIOT, 4YTO B CTATUKE MposiBAAeTcA obLiecoumnanbHas
hyHKUMA NpaBa, NOCKOSIbKY OHa HanpsiMyto CBsfi3aHa
C perynupoBaHnemM O6LLECTBEHHbIX OTHOLLEHWUA (06-
MM Ha3Ha4veHuem npaea) [19, c. 21].

B 3aBeplueHWe CTOUT OTMETUTb, 4TO, Ha HaL
B3rNs4, NepBOCTENEHHLIM BOMNPOCOM MPU M3Y4YeHun
PYHKLMIA rpaxxgaHCKoro npaea fABnseTca onpenene-
HVe rnaBHOM Lienn Nx BblaeneHus. [ina 4ero Bolgenstb
TE€ UNN UHblEe PYHKUMK, UX Tpynnbl N YypoBHN? OTBET
Ha STOT BONPOC Ham garn, noxanyn, ewe B Il B.H.3. Jo-
MWLM YNbAnaH, roBops O npase YacTHOM U Ny6nny-
HOM. PMCKuUi 1opuUCT genun npaeBo B LENAX ero u3-
y4eHus1, 0 YEM CKa3aHO B CaMbIX MEPBbIX CIOBaXx ero
3HameHuTon ppasbl [10]. C ogHON CTOPOHbLI, rpax-
JaHCKoe NpaBO M3y4aeTcsl CTyOeHTamMu U UCCheqdy-
eTcsl y4eHbIMU-NpaBoBegamMu crnepea no oTpacnsm
N OTOENbHbIM MHCTUTYTaM, a MOCie — Ha CTbIKE 3TUX
oTpacnem, B MexXoTpacneBom KoHTekcTe. MHbimu cno-
BaMMu, CriepBa BbINOHAETCA aHann3 npegmeTa uccne-
JoBaHuA (npaBa) 4epes3 ero pasfnoXeHue Kak Leso-
ro Ha 4YacTu Ans BblAeSIEHNst ero OTAEeSbHbIX CBOWCTB,
anocre — NyTem CMHTE3a UCCrefoBaHHbIE YacTu 06b-
eOVHSAOTCA 06PaTHO B LIENOE C YYETOM UX CMbICIOBbIX
CBA3EN.

Coobpa3HO cKasaHHOMY nonaraem, 4To MpaBo
N OTAENbHbIE €ro OTpacnn MOXHO (M HY>XHO) uccne-
JoBaTb B TOM 4YuCre M MO HanpaefeHWsM ero BO3-
OENCTBMA Ha 0OLLECTBEHHbIE OTHOLLEHUA ans op-
MMUPOBaHMA LENOCTHOrO MpeacTaBfieHUss O rnpase
unn o6 oTaenbHOM ero otpacnu. MNpn 3Tom U3y4eHue
PYHKLMIA B coumManbHbIX HayKax MMEeeT CBOIO crneum-
MKy, Kak 1 UMeEeT BaXKHble acreKTbl BONPOC UCCneao-
BaHWA OYHKLUMIA rpaXkgaHCKoro npaea u rpaXaaHcKko-
npaBoBOM OTBETCTBEHHOCTU. BblgenuTb ncyepnoisa-
oL NepeYeHb PYHKUNUA NpaBa ecrii He HEBO3MOX-
HO, TO KpanHe 3aTpyaHUTENbHO. B TO Xe Bpems Bblae-
NeHne TOM U MHOM (PYHKUMM NpaBa nNpexae Bcero
N BO MHOFOM HEOBXOOQNMO OISt U3y4eHUs npaBa, Kak
3TO CO06pa3HO NPONUCXOAUT MPY BblAENEHUM TON U
WMHOW OTAENbHOM OTpacnu npaea.
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IDENTIFICATION OF THE FUNCTIONS OF CIVIL LAW
ON THE BASIS OF THE CONCEPTUAL AND CONTENT
APPROACH

Syatchikhin A.V.
Perm State University

The article is devoted to certain issues (aspects) of studying the
functions of civil law and civil liability. The author, as the starting

points for studying the functions of civil law and civil liability, desig-
nates the general scientific content of the concepts of “function” and
“role”, approaches to understanding the functions of law, highlights
a list of the functions of civil law called by researchers, illustrates the
manifestation of the functions of civil law on the results of the reform
of civil legislation and in law enforcement practice. Particular atten-
tion is paid to the main goal of highlighting one or another function
of law, the function of civil law or the function of civil liability, once
designated by the ancient Roman lawyer Ulpian. In particular, the
author defines the relationship between the concepts of “function”
and “role”: the latter has its own time limit, takes place at a certain,
separate stage of development, and is also predetermined by exter-
nal factors. In addition, the specific content of the concept of “func-
tion” in the social sciences is indicated. The article provides about
three dozen functions of civil law and civil liability. The connection
between the functions of civil law and the peculiarities of the mech-
anism of legal regulation is indicated (the study of law in statics and
dynamics and, accordingly, the allocation of “static” and “dynamic”
functions of civil law.

Keywords: function of law, function of civil law, function of civil lia-
bility, purpose of law, role of law.
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