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Banepui NeHHagbeBu4 MNony6uos

3aB. Kadheapon npeanpuHumarensckoro npaea NrHWY, cyapa CemHaguartoro
apbuTpa)KkHoro anennsuMoHHoro cyaa, Yned HKC npu BAC PO, ®AC Ypanbckoro
OKpyra, AOKTOP OPUANYECKMX HayK

OeHnc Hannesuu Jlatbinos
[loueHT Kadeapbl npegnpuHmumMmarensckoro npasa MrHMY,
KaHaaaT opuanNYecKnx Hayk

OcHOBHOW Lenblo nccnefoBaHns ABMASETCA paspeLleHe Bonpoca o npaso-
MepHOCTU npuMeHeHnsa ®epepanbHoro 3akoHa oT 21.07.2005 Ne 94-03
«O pasmelleHMM 3aKa30B Ha NOCTaBKM TOBapPOB, BbINONHEHNE paboT, oKa-
3aHue ycnyr o rocygapCTBEHHbIX U MyHULMMNANbHbIX HYX[O» K OTHOLLEHW-
SIM, BO3HUKAIOLLIMM B CBA3M C 3aK/IOYEHUEM U UCMONTHEHMEM [OrOBOPOB Npu
peanusauuun Poccuitickon ®epepaumnen LeneBbiX agpecHbiX MHBECTULMOH-
HbIX NporpamMmMm. B cTaTbe npusefeHa nosmums apoutpaxHbix cynos Poccum
no ykasaHHow npobrieme. ABTopamu cienaH BbiBog O TOM, YTO yKa3aHHbIn
3aKOoH K paccmaTpyBaeMoi rpynne OTHOLLEHWI HE NPUMEHSAETCSI.

KntoqeBble crioBa: ®epepanbHas LesieBasi afpecHasl MHBECTULMOHHAS NMporpamma,
6loAXKETHbIE MHBECTULMM, FOCYAapCTBEHHbIV 3aKa34uK, roCyAapCTBeHHas HyxXaa,
yCr10BUS IPUMeHeHUs 3aKoHa O pa3MeLLeHUn 3aKa30B

[oroesopbl No peanusauum PP yenesBbiX agpecHbIX
nporpamMmm: npasoBasi npupoaa OTHOLUEeHUN

TocynapcTBO TpaAULMOHHO YAEIsSeT caMoe IIPUCTAIbHOEe BHUMAaHKE KOHTPOJIIO 3a 3¢-
(beKTUBHBIM HCIIOIB30BAHUEM OIOKETHBIX CpeAcTB. [locTUraeTcs 310 MmyTeM UCHONb-
'30BaHUS Pa3IMYHBIX MPABOBBIX MHCTPYMEHTOB, B YMCJIe KOTOPBIX OMpeesionee Me-
/ CTO 3aHUMAET YCTAHOBJICHUE 0COOO0TO MOPSIKA 3aKITIOYCHUST U HCIIOJTHEHHUST JOTOBOPOB,
OMOCPEAYIOIINX YIOBIETBOPEHIE ITyOIIMIHBIX HYXK]I.

OpmHako, Kak Mokasaja IpakThka, yctaHosieHue PenepaibHbIM 3aKoHOM oT 21.07.2005
Ne 94-D3 «O pa3meleHnn 3aKa30B Ha TIOCTABKM TOBApOB, BHITIOJIHEHUE PabOT, OKa3a-
HHE YCIIYT IS TOCYIapCTBEHHBIX 1 MYHUIIUIIAIbLHBIX HYXI» (Iajsee — 3aKOH O pa3Me-
HeHnM 3aKa30B, 3akoH Ne 94-M3) yuuduumpoBaHHBIX CIIELMAILHBIX TTPOIIENYp He pe-
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1IaeT 3a1a4 MaKCUMaIbHO 3((MEKTUBHOTO M PO3PAYHOTO MCITONB30BAHMS OIOIKETHBIX
cpencTB. B pesysbraTe 3a nocieaHee BpeMsI MOSIBUIICS OOIIMPHBI MaCCUB HOPMATHBHBIX
MPaBOBBIX AKTOB, PErJIAMEHTHMPYIOIIMX pa3MEIIeHNE TOCYIapCTBEHHBIX 3aKa30B M HC-
IOJIb30BaHUE OIOIKETHBIX CPEICTB B paMKax OCOOBIX IIPOLIEAYP, IPEAYCMOTPEHHBIX [Eii-
CTBYIOIIMM OIOIKETHBIM M MHBIM 3aKOHOAATEIbCTBOM, PErYJUPYIOLIUM IOPSIOK yyd-
CTHSI TOCYJapCTBa B peaIn3aliii, B YACTHOCTH, KPYITHBIX MHBECTULIMOHHBIX ITPOrPAMM.

VkazaHHOE€ 00CTOSITETECTBO TTOPOAIUIIO OOJIBIIOE KOJIMIECTBO BOIIPOCOB B OTHOIIEHUU
nopsaKa MPUMEHEHUSI HOPM O pa3MelIeHUU TOCYyIapCTBEHHBIX 3aKa30B 1 TOAPSIIOB H,
Kak CJIeICTBUE, MOBJIEKJIO HEMAJIO ITPOTUBOPEYNiA B CyneOHOM TpakTrKe. B 1esx pas-
peleHus1 BO3HUKIIMX BOIIPOCOB 1 (OPMUPOBAHUS €IMHOOOPA3HOM MPaKTUKU HEOOX0-
JIUM JIeTaJIbHBIM aHAJIM3 YIIOMSIHYTOTO 3aKOHOIATEIbCTBA.

B sTOM 11aHE YAaCTHBIMU, HO C TIPABOBBIX M 9KOHOMMYECKUX MO3UIIAN TPUHIIUITNAIb-
HBIMM, SIBJISIIOTCS TIPOOJIEMbl 3aKOHOIATECIIHHOTO PETYJIMPOBAHMST OTHOIIECHUIA, BO3HHU-
KaIoNIMX B paMKax peaju3aliy 1EeJIeBbIX aJpeCHbIX NHBECTUIIMOHHBIX IIPOrpaMM. D10
0COOEHHO BAaXHO, IIOTOMY YTO MOIOOHBIC MHBECTULIMM, TIepeIaBaeMbIe TOCYJaPCTBOM
KOMMEpYECKUM OpraHU3aIusIM, KaK IIPaBUIIO, IIPEACTABIISIOT COO0I BechMa 3HAYUTE b~
HBIE CYMMBI.

CIIOpHBIM SIBJISIETCSI BOIIPOC O TOM, TIPUMEHUMBI JIU TIoJ0XeHnsT 3akoHa No 94-D3 k
cienKaM, 3aKJII04aeMbIM I0PUINIECKUMU JIMIIAMU B paMKaX MCIIOJIb30BAHUS MHBECTH-
umii, momydeHHbIX oT Poccuiickoit Meneparuu B nopsinke cr. 80, 179.1 BiomxkeTHoro
konekca Poccuiickoit @eneparmn?

[MpuHIIMITMATLHBIM MOMEHTOM, KOTOPBIiA TIO3BOJIUT ONPENETUTh XapaKTep MPUMEHIMO-
0 3aKOHO/ATEJILCTBA U, KaK CJASACTBHE, OLIEHNUTH €0 IIPaBONPUMEHEHNE B OTHOIIEHUH
JIOTOBOPOB, 3aKJII0YaeMBIX B pAMKaX UCTIOJTHEHHUS 1IeTIeBBIX aPECHBIX MHBECTUIIMOHHBIX
MporpamM, sIBJISIETCsI TIpaBoBasi pupoa noroBopa Poccuiickoit Menepaiinu ¢ KoMmep-
YEeCKMMU OPTaHU3ALMSIMHY TS peaT3alliy JaHHbBIX TPOrPaMM.

CornacHo ct. 80 BK P® npegocrapieHne GIOIKETHBIX MHBECTULIMI IOPUIMYECKAM
JIMLIaM, He SIBJISTIONIMMCS TOCYIapCTBEHHBIMU M MYHUIIMIIATbHBIMU YUPEXKICHUSIMU U
rOCyIapCTBEHHBIMUA WM MYHULIMITAJbHBIMUA YHUTAPHBIMU TIPEATIPUSITUSIMU, BiedeT
BO3HMKHOBEHHME IIpaBa TOCYIApCTBEHHON WM MYHUIIUITAIBHONW COOCTBEHHOCTH Ha
SKBUBAJICHTHYIO YaCTh YCTAaBHBIX (CKJIAMOYHBIX) KAMUTAJIOB YKA3aHHBIX IOPUINYECKUX
JmI, kotopoe odopmiseTcst yaactueM Poccuiickoit Denepanum, cyonekToB Poccnii-
ckoii Menepauy U MyHULIMTIATBHBIX 00pa30BaHUN B YCTaBHBIX (CKJIaIOYHBIX) Kallki-
Tajlax TaKuX IOPUANYECKHUX JIMI[ B COOTBETCTBUU C TPAXKTAHCKUM 3aKOHOIATEIbLCTBOM
Poccuiickoit @enepanyn. OdopMiieHre HOJM B yCTaBHOM (CKJIAZOYHOM) KallUTale,
npuHamiexaiieit Poccuiickoit @enepaiuu, cyobekry Poccuiickoit Denepaiiiu, MyHH-
LMTAIbBHOMY 00pa30BaHUIO, OCYIIECTBIISICTCS B ITOPSIIKE U 1O 1IeHaM, KOTOPbIE OIIpe/ie-
JISIIOTCS B COOTBETCTBUM C POCCUMCKMM 3aKOHOAATEILCTBOM.

DenepanbHbiM 3aKk0HOM OT 26.04.2007 Ne 63-®3 B BK P® BBenena cr. 179.1, cornac-
HO KOTOPOU OIOIKETHbIE MHBECTULIMU B OOBEKTHI KAMIMTAJILHOIO CTPOUTENLCTBA, CO3-
JaBaeMble 3a CYET CPEACTB (pelepaybHOTO OIOIKETa, OCYIIECTBIISIIOTCS B COOTBETCTBUU
¢ (hemepajibHOM aapPEeCHON MHBECTULMOHHOM ITPOTPaMMOii, MOPsI0K (OPMUPOBAHUS 1
peanuzanuu KOTopoii yctaHaBiupaercst [IpasutenscTBoM PD.



Barnag Ha npobnemy

B paMkax peanusaldyd COOTBETCTBYIOIIEH (hemepanbHOM aApeCHON MHBECTULIMOHHOMI
MPOrpaMMBbI, YTBEPKIECHHOW B YCTaHOBICHHOM mopsinke, Poccuiickas Denmepanus B
JIMIIE YIIOJTHOMOYEHHBIX OPTaHOB 3aKJII0YaeT JOTOBOP C OpraHU3aIuei — IpUInIecKum
nuioM. Ha ocHoBanum atoro moroBopa Poccuiickas @eneparius mpeaocTapisieT opra-
HU3AIMU OO KETHbIE MHBECTUIIMU, IS Yer0 OpraHu3amus rnepenaer, a Poccuiickas
Denepauns IPUHUMAET U OILUIAYMBAET COOTBETCTBYIOLIYIO YacTh YCTABHOIO KaIlMTaIa
TAKOTr0 I0PUAMYECKOTO JIMIIA 10 00YCI0BIEHHOM moroBopoM LeHe. [TomoOHbIe MHBEC-
TULIMKU OOJIBIIIEH YaCThIO HAMPABISIOTCS Ha OOBEKTHI KAMTAIBHOIO CTPOMTEILCTBA,
MTO3TOMY B YKa3aHHOM JOTOBOPE, KaK IPaBUJIO, COMEPKUTCI 00A3aTENLCTBO CYOhEKTa
WHBECTUIUI (IOPUIMYIECKOTO JIMIIA) OCYIIECTBUTh TAKOE KATTUTAIEHOE CTPOUTEIHCTRO.
BosHuKkaeT 3aKOHOMEPHBII BOIIPOC: HEOOXOAUMO JI TAKOMY IOPUINIECKOMY JIMILY TTPH
COBEPILIEHNUH CAEIKM, HAaIlpaBJIeHHOM Ha MCIOJIb30BaHMe MOJYYeHHbIX 0T Poccuiickoi
Denepanyi MHBECTUIUI TSI pealM3alli 1eJieil, onpeneleHHbIX YKa3aHHBIM JOTOBO-
poM, pykKoBoacTBOBaThcs DenepanibHbIM 3aKOHOM Ne 94-P3?

B cuny cr. 6 BK P®D GromkeTHble MHBECTULIMM — OIOIKETHBIEC CPEICTBA, Harpasiisie-
Mbl€ Ha CO3/IaHME WJIM YBEJIUUYEHHUE 3a CYET CPEICTB OI0IKEeTa CTOUMOCTH rOCY1apCTBEH-
Horo (MyHUIIMITaJbHOTO) MMmymecTBa. CoriacHo 1. 2 cT. 11 ®DenmepaabHOro 3akoHa
oT 25.02.1999 Ne 39-d3 «O06 MHBECTHIIMOHHOM nedaTenbHOoCTH B Poccuiickoit Mdenepa-
IIMU, OCYIIECTBIIIEMOM B (DOpMe KalTMTaTbHBIX BIOXKEHUI» (DeepaabHble OpraHbl rocy-
JApCTBEHHOM BJIACTHU UCIIOJB3YIOT cieayioniue (hopMbl 1 METOIBI PETYJIMPOBAHMS:

«1) coznaHue 6JaronpusTHBIX YCIOBUM IJIS1 pa3BUTUSI MHBECTULIMOHHOM NESITEIbHOCTH,
OCYIIIECTBIISIEMOi B (pOpMe KaUTAJIbHBIX BIOXEHWI;

2) mpsIMOe y4JacTHe TOCYIapCTBa B MHBECTULIMOHHOM IEITeIbHOCTH, OCYILIECTBISIEMOII B
(opMe KanuTaIbHBIX BIOXEHMMI, TTyTeM:

exxeroaHoro opMupoBaHusl GeaepaibHOU aipeCHOM NHBECTULIMOHHOM ITPOrpaMMbl
Ha ouepeaHOI (DMHAHCOBBIN IO U TIAHOBBIM MEPUOT, YTBEPKAAEMOi (henepaJbHbIM
OpraHoM HCHOJIHUTEIbHOU BJIACTU, OCYIIECTBISIIOMIUM (DYHKIIMU MO BBIPAOOTKE TO-
CyIIapCTBEHHOM MOJUTUKU U HOPMATUBHO-IIPABOBOMY PETYJIMPOBAHUIO B chepe UH-
BECTUIIMOHHOM JIEITSIbHOCTH, U €€ pealn3alliu B ITOpsIIKe, ycTaHOBIeHHOM I1paBu-
teabecTBoM Poccuiickoit Menepannm;

pa3MelleHMs CpeacTB (heepaibHOro OIomxKeTa it (QPMHAHCUPOBAHUS MHBECTULIMOH -
HBIX MTPOEKTOB B MOPSIIAKE, MPEIYCMOTPEHHOM 3aKOHOIATEIhcTBOM PD 0 pasmerie-
HUU 3aKa30B Ha IOCTaBKX TOBAapOB, BBIMOJHEHUE pabOT, OKa3aHUE YCIIYT I TOCY-
JAPCTBEHHBIX 1 MYHUITAIIAIBHBIX HYXKII».

- Taxkum 06pa3oM, 3aKOH pa3/iesisieT TaKue BUIBI IIPSIMOTO YJacTHsI TOCYIapcTBa B ITO100-
HOM MHBECTULIMOHHOM IeATebHOCTHU, KaK (opMUpoBaHUe (henepaabHOi TporpamMMmBbl,
OCHOBBIBAsICh Ha TPeOOBAHUSIX COOTBETCTBYIOIIETO 3aKOHOMATEILCTBA, M pa3MellleHHe
cpelcTB OloIKeTa B paMKax IIPUMMEHEHUsSI HOpM 3aKOHa O pa3MeleHUH 3aKa30B.

HpCﬂCTaBHHCTCH IIpHU 3TOM, YTO ITOJIOKECHMUA 3akoHa 0 pasMEIICHUH 3aKa30B JJIs IoCy-
JAapCTBECHHLIX HYX IPUMCHUMBI TOJIBKO K ITPABOOTHOIICHUAM, BOSHUKAIOIIUM HECIT0-
CPE€ACTBCHHO MEXKIY roCyaapCTBOM M ITOJIy4aTCIeM OIOIKETHBIX MHBECTULIMIA IIpun yCJio-
BHH 3aKITIOYCHHA COOTBETCTBYIOIIETO JOTOBOpA.
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Beiiire yxe yrmoMrHanIOCh, 4TO MOPSIIOK (GOPMHUPOBAHUS W peau3anuu (emaepaibHbIX
aJIpeCHbIX MHBECTUIIMOHHBIX IIporpaMM ycraHasiuBaeTcs IlpaBurenbcrBoM PO. Tlo-
cranosieHueM Ipasurenscta PP ot 13.09.2010 Ne 716 (8 pex. ot 30.12.2011) cornac-
Ho cT. 179.1 BK P® yrBepxnennt [IpaBwia opMupoBanus u peainsanny denepaibHoii
aJpecHOM MHBECTULIMOHHOM IIPOrpaMMBl, COTJIACHO TOAIL. «0» 1. 27 KOTOPBIX YTBEpX-
JeHHas apecHast MporpaMma SIBJIsIeTCS OCHOBAaHUMEM TSI 3aKTIOYEHIST B YCTAHOBJIEHHOM
TOPSIIKE TOTOBOPOR € IOPUANYECKMMMU JIMLIAMU, HE SBIISTIONIUMUCS TOCYIapCTBEHHBIMH
WM MYHULUATIATBHBIMUA YIPEXIESHUAMU U TOCYIapCTBEHHBIMU MIH MYHULHTIATbHBIMU
YHUTAPHBLIMU TIPEINIPUATUSIMU, B LIETISIX PeaIM3aliN OI0IKETHBIX MHBECTUIIUIA, a TAKXKE
CoIIallieHM# C BBICHIMMM WCIIOJHUTEIBHBIMUA OpraHaMM TOCYAapCTBEHHOM BiacTH
cyobekToB Poccutickoit Demepaiinu 0 MpeIocTaBIeHUNA CYOCHIUIA.

B cyme6HoIi rmpakTrKe MOT0OHBIN TOroBOp, 3aKiodaeMblid Mmexny Poccuiickoit Mene-
pauueit 1 KoMMepueckoit opranusamnueid B mopsinke cr. 80, 179.1 BK P®, npusHaetcs
JIOTOBOPOM, COAEPKAIIUM 3JIEMEHTBI JOTOBOpa KYIUIM-TIPOAaXU akuuit'. DT1o mpen-
CTaBJISIETCS BIIOJIHE JIOTMYHBIM, TIOCKOJIBKY HAIIPSIMYIO COOTBETCTBYET KaK OYKBaJIbHO-
My TOJKOBaHMIO CT. 454, 421 T'K P®, Tak ¥ mpaBoBBEIM HOpMaM, IIPETyCMATPUBAIOIINM

PABO XO3SIUCTBEHHOI'O OOIIECTBA YBEIMIUTD YCTABHBIN KamiTall (K IIPUMEPY, COrTTacHO
. 1 ct. 100 TK PD).

Takum 00pa3oM, COBEpIICHHE IOPUIWMYECKOM JIMLIOM (B JaHHOM Cjaydae CyOBEKTOM
MHBECTUIIMI) CHAEIOK OCYIIECTBISIETCS 32 CYET CPEACTB (perepasibHOro 61oKeTa (01o1-
JKETHBIX WHBECTUIIN), TIPEOCTABICHHBIX TAKOMY JIMILY He 0e3603Me30H0, KaK B CITydyae
C TOCYIapCTBEHHBIMM 3aKa34MKaMM, a B paMKaXx rpaxIaHCKO-TIpaBoBoOro nqorosopa. Poc-
cuiickast Penepalus B TaHHOW CUTYalluy MproOpeTaeT MMpaBo COOCTBEHHOCTH Ha K-
BUBAJICHTHYIO JOJIIO B YCTaBHOM (CKJIAMOYHOM) KamnuTaje opuaudeckoro nauna. Mamo-
JKEHHOE O3HAYaeT, UTO JeHedcHble cpedcmea, npedocmasnertsie Poccuiickoii Dedepauuel
10pUdUHeCKoMy AULY 8 pamMKax 002080pa, 0Nocpedyou,eeo npedocmaegneHue Or00HCemHbIX UH-
secmuyuil 015 pearusayui hedepansvHoll A0PecHoll UHBECMULUOHHOL NPOZPAMMbL, NOCMYNA-
f0m 6 cOOCMEEHHOCHb NOCACOHE20, YO COOMEEMCmeayem noaoxceHusm cm. 454, 486 K PQ,
a makxyce ceudemenbcmeyem 0 HeB03MONCHOCMU PACNPOCMPAHeHUs Oelicmeusi 3aKoHa
No 94-D3 na docosopet, 3akaronaemsle 04 UCROAHEHUS (PeOepanvHOll UeNecol NPOSPAMMDL.

Bonee Toro, cornacHo 4. 1 cr. 3 3akona Ne 94-M3 roj rocynapCTBEHHBIMU HYXKAaMM TO-
HUMAIOTCs 00eCIIeurBaeMbIe 3a CUET CPeICTB (henepaibHOro 61omkera moTpeoHocTr Poc-
cuyickoii Menepanuy B TOBapax, pabdoTax, ycayrax, HeOOXOMMMBIX ISl OCYIIeCTBICHMUS
dbyHkIMii 1 moHoMounid Poccuiickoir @enepaiinn, rocyiapCTBEHHBIX 3aKa39MKOB (B TOM
qyuclie s peanusaimy GeepalibHbIX HeIeBbIX mporpamm). B cootBeTcTBrm ¢ u. 1 ct. 4
TOTO Xe 3aKOHa K FrOCyIapCTBEHHBIM 3aKa3YMKaM OTHOCSITCS: TOCYAapCTBEHHBIC OpraHbl
(B TOM YMCIIe OpraHbl TOCYIaPCTBEHHOM BJIACTH); OPTaHbl YIIPABICHUS FOCYIapCTBEHHBI-
MM BHEOIOIKETHBIMU (DOHIAMU; Ka3eHHbIE YUPEKICHNST; MHbIE TIOJyJaTeIn CPEACTB (e~
nepaibHOro 0romkeTa. [1pr 3TOM MOHSITHE «MHBIE ITOTyJaTe/n» B 3aKOHE O pa3MeleHHH
3aKa3oB He packpbiBaeTcs. Eciu oopatuthest K BK PO, 10 1 taM, B CT. 6, K IMOIydaTes M
OIOKETHBIX CPENCTB OTHECEHBI NI, 0003HAaUeHHBIC B 3aKOHE KaK rocyJapCTBEHHBIC
3aKa34MKU: TOCYIapCTBEHHBIE OpraHbl (B TOM YKCIIe OpTaHbl TOCYIapCTBEHHON BIACTH);
OpraHbl YIIpaBJIeHUS TOCYTapCTBEHHBIMHU BHEOIOIKETHRIMY (DOHIAMU; OPTaHbI MECTHOTO

Ilocmanoeaenue PAC Cesepo-3anadnozo okpyea om 04.06.2012 no deay Ne A44-4511/2011 (30eco u danee uc-
noavzosara CIIC Koncyasvmanmllnioc).
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CaMOYITpaBJICHMA; OpraHbl MECTHOM AIMUHUCTPALIMU,; HAXOOAIIECECda B BEACHWH ITIaBHOT'O
pacrnopsauTeia OI0IKETHBIX CpEIACTB Ka3€HHOEC YUPCXKIACHHUEC.

o cMmbicy cT. 17, 62 3akoH Ne 94-M3 ycraHaBniuBaer TpebOBaHUSA UMEHHO K rOCyaap-
CTBEHHBIM 3aKa34MKaM.

Kommepueckue opeanuszauyuu (6 danHom cayuae cyOseKmol UHBECMULUIL) 6 NepeueHb YKA3aH-
Hbix AUy He 6x00sm. Takum 06paszom, oHU He MO2YM S6AAMbCSL 20CYOAPCMEEHHbIMU 3AKA34U-
Kamu, 4mo makojce Uckarouaem Heobxooumocms npumerenus 3axona No 94-D3.

W3noxenHasd no3uuusi oTpaxeHa B mucbMe MUHUCTEpCTBA 5KOHOMUYECKOTO Pa3BU-
s PO ot 03.08.2011 Ne OT'-[128-776.

He perynupyior npolienypy peanusanuu ¢eaepaibHOM 1LIeJIeBOi ITPOorpaMMbl IoIyda-
TeJIeM OIOIKETHBIX MHBECTUIIMIA TTyTeM COBEPIIEHUS MOCIEAYIOIIMX CASJIOK 10 Pacro-
PSDKEHUIO TTOTYYeHHBIMU OIOIKeTHBIMU WHBECTULIMSIMU M HE CONEPXKAT CIEeIMaIbHBIX
MpaBWJI WM OTCBUIKM K HUM TaKXe M MOJIoXeHus II. 2 cT. 11 DenepaibHOro 3aKOHa
o1 25.02.1999 Ne 39-®3 «O6 mHBeCTULIMOHHOM negreibHocTH B Poccuiickoi Menepa-
1IN, OCYIIECTRIIIEMOM B (DOpMe KaITUTATBHBIX BIOXKEHUIM».

C y4eToM OCHOBHOTO BBIBOJIA O TOM, UTO YHOMAHYMblE HPUOUYECKUE AUYA He A6ASIIOMCS
cybvekmamu npumenenus 3arxona No 94-D3, onu e nodaexcam u NPUBIEHEHUIO K OMEem-
CHIGEHHOCU 34 HAPYUEHUE HOPM YKA3AHH020 3aKOHA.

MMeHHO Takoi, Ha Hall B3IV OOOCHOBAHHOM, IO3WIMK IPUAEPKUBAIOTCS CYIbI
Ypanbsckoro denepaibHOro okpyra’>. Bmecre ¢ TeM BcTpedaeTcsi IIPOTHMBOIIOIOKHAS
MpakTUKa OLIEHKH! MOmXOOHbBIX cuTyanmii. Tak, TpeTuit apOUTpaXkKHbINM aresUIIIMOHHBIN
cyn B mocraHoBieHun ot 27.08.2012 mo memy No A33-18134/20113 mipuiiiesr K BBIBOLY
0 TOM, YTO OIpEAE/ISIONMUM KPUTEPUEM TIPHM pa3pelieHUU BOIPOCa O HEOOXOAMMOCTH
rpUMeHeHHs 3aKoHa O pa3MeIleHUd 3aKa30B IIPH COBEPIIEHUU TToIydaTesieM GIoKeT-
HBIX MHBECTHUIIMM (COOTBETCTBYIOIIE KOMMEPUYECKOM OpraHu3aIueit) CeIoK Mo [ajib-
HeHIeMy pactoOpsSDKEHUIO TTOCTYIMBIIMX CPEICTB SIBJISICTCSI MePBOHAYATLHBIN UCTOY-
HUK (UHAHCUpoBaHUs. VIHBIMM ClIOBaMU, ITOCKOJIBKY 110 (DaKTy MMEHHO OIOIKETHBIE
CpelCTBa MCIIONIb3YIOTCS KOMMEPYECKOM OpraHu3aliieil ISl 3aKII0YeHUs 1 TT0CIIeIyIo-
ILET0 UCITOJTHEHUS COOTBETCTBYIONIMX TOTOBOPOB, ITIOCTOJILKY 3Ta KOMMeEpUYecKasi opra-
HU3alMsg 00s13aHa PYKOBOACTBOBAaThCS 3akoHOM No 94-dD3. Takoii moaxon KOCBEHHO
OTpaXeH TaKXe B CyleOHoi npakTuke CeBepo-3anaIHoro okpyra®.

OnHaKO MCXONS M3 BBIIIEU3IIOXKEHHOIO OIpeaeecHre MCTOYHMKA (DMHAHCUPOBAHUS
B KayecTBE ENWHCTBEHHOIO KPUTepHUsl MpUMEHEHHUs 3aKOoHa O pa3MelleHMH 3aKa3a
MPE/ICTABJISIETCSI HAM HECOCTOSTENIbHBIM, a TIPUBEICHHAs TTO3UIINSI apOUTPaXHbBIX CY-
JIOB YpaJIbCKOro okpyra, Kotopas aHajgornyHa mo3uiuu @PAC BocrouHo-Crubupckoro
OKpyra’, BUIMTCs 00jiee 000CHOBaHHOM.

Pewenue Apbumpaxcroeo cyoa Ceeponosckoi obaacmu om 03.09.2012 no deay Ne A60-22872/2012; nocmarosne-
Hue CeMHadyamozo apbumpaxicnozo aneatayuonHo2o cyoa om 23.11.2012 Ne 17A11-11787/2012.

Ilocmanosnenue Tpemveeo apoumpaxcrozo aneansyuonnozo cyoa om 27.08.2012 no deny Ne A33-18134/2011.
Tlocmanoenenue PAC Cesepo-3anadnoeo okpyea om 03.06.2011 no deay Ne A05-9984/2010.
Tlocmanoenenue PAC Bocmouno-Cubupckoeo okpyea om 02.12.2011 Ne A33-18652/2010.
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l'oBOpst 0 TPOTUBOPEYMBOCTH CYHAEOHOM MTPAKTUKU, CTOUT BCIIOMHMTh TTOCTAHOBJICHHE
ot 22.11.2010 Ne. d09-9500/10-C1 DAC Ypasibckoro okpyra, riue (pakTuaecku ciiesaH
BBIBOJI O TOM, YTO, ITOMHUMO MCTOYHMKA (DMHAHCUPOBAHUS, HEOOXOAUMO OIIPEIEIITh
HaJmyue (OTCYTCTBME) TOCYIapCTBEHHOM HYXKIbI, B TEJSX YIOBJICTBOPEHUSI KOTOPOH
M 3aKJTI0YAeTCsl COOTBETCTBYIONIME 1oroBop. [Ipu aToM cyn ykasai, 4To BHEIIHE pac-
CMaTpuBaeMble ACHCTBUS TIO 3aKJIIOUYEHUIO T'PaXXIaHCKO-TIPABOBBIX TOTOBOPOB MOTYT
HOCHUTb 3aKOHHBIN XapaKTep, TO €CTh He Hapyliarh (popMaibHBIX TPeOOBaHMIA TpaBa.
B yactHOCTH, TIO OOGCTOSATETLCTBAM JTAHHOTO Jiea CyOBEeKTOM OTBETCTBEHHOCTHU SIBIISI-
JIOCh aBTOHOMHOE YUpeXIeHUE, TAKXKe B CUITy TpeOOBaHMiA cT. 4 3aKOHA O pa3MelleHIH
3aKa30B HE SIBJISIIONIEECs TToIydaresieM OIOMKETHBIX cpencTB. OmHako moaoOHbIe fgii-
CTBUSI, IO MHEHHMIO Ccynia, HapyinaoT tTpedoBanus 1. 1 ct. 10 'K P®, He monyckarorgii
3JI0ynoTpebIeHUe MPAaBOM M MCIIOJIb30BaHUE I'PaKJIaHCKUX TTPaB B LIEJISIX OrpaHUYeHHUs
KOHKYPEHITUH®,

B npyrom ciyuae @AC IToBoszkcKoro okpyra B nocraHosieHuu ot 18.08.2010 mo neny
No A12-25048/2009 mipuiien K BBIBOLY O TOM, YTO HO cMbICTy 4. 1, 2 cT. 3 3aKkoHa 0
pa3MelIeHU! 3aKa30B MPOBEIeHNE KOHKYPCOB U UHBIX TOPTOB B CTPOTOM COOTBETCTBUM
¢ TpeOOBAaHUSIMM YKa3aHHOTO 3aKOHA 00s13aTEIbHO TOJBKO MPU YCIOBUU MUCITOJIb30BA-
HMS cpencTB OlomkeTa (deaepaabHOro, permoHaATLHOTO WM MYHUIIMIIATBLHOTO), KOTO-
pbie HaIPaBJISIOTCs Ha OILIaTy padoT (YCIIyT) IUISl TOCYTapCTBEHHBIX M MYHUITUTIAIbHBIX
HYX[', He OLIEHUBast KAaKUX-JIMOO IPYTUX KPUTEPUEB U YCIOBHIA.

CuuraeM HEOOXOAMMBIM O0paTUTh BHUMaHWEe Ha mo3ulinio BAC P®, u3noxeHHYIO B
onpenenenuu ot 30.06.2011 Ne BAC-7912/11, tae Boiciiast cyneOHast MHCTaHIIMSI, TIPO-
aHaM3upoBaB nosioxkeHus ['paxnanckoro, biomkerHoro kogekcoB Poccuiickoir Dejie-
panuu, 3akoHa Ne 94-D3 (B 4acTHOCTH, ITOJTOXKeHUS 4. 2 cT. 1, 9. 1 u 2 cT. 3, 4. 1 cT. 4),
yKazaja, 4TO 3aKJII0UEHME TOroBopa OyaeT SBISIThCS MPEAMETOM PETYJIMPOBAHUS 3aKo-
Ha No 94-D3 nipu HATMYWHA CIIESTYIOMNX YCIOBUIA:

OH 3akJjiouaercs B MHTepecax Poccuiickoit Denepariu, COOTBETCTBYIOIIETO CyOheKTa
Poccuiickoit Menepariiu 1160 COOTBETCTBYIOIIETO MyHUILIUITAILHOTO 00pa30BaHMS;

1IeJIbIO €T0 3aKJIIOUYEHUS BHICTYIIACT YIOBIETBOPEHUE TOCYIapCTBEHHBIX (MYHUIIATIAIb-
HBIX) HYK]T;

(bmHaHCHpOBaHME YKa3aHHBIX IIOTPEOHOCTEM OCYILIECTBIISIETCS 3a CYET CPEICTB OIOIKETA
Poccuiickoit @enepanmu wim Glomxkera cyorekra Poccuiickoit @eneparmnm®.

IMosunusa BAC P® cocrtout B TOM, 4TO ISl IPUMEHEHUS 3aKOHA O pa3MEIeHUH 3aKa-
30B HEOOXOIMMa MMEHHO COBOKYITHOCTb YKa3aHHBIX ycaoBHi. C yu4eTOM M3JI0KEHHOTO
BBIIIIE TepEeYeHbh IMTOMMEHOBAHHBIX YCIOBMM CIEMyeT TakxKe MOIOJTHUTH YKa3aHUEM Ha
HEOOXOIMMOCTh pa3MEIIeHUs 3aKa3a MMEHHO TOCyIapCTBEeHHBIM WJIM MYHUIIATIATBHBIM
3aKa3YMKOM.

Ilocmanosaenue PAC Ypanvckoeo oxpyea om 22.11.2010 Ne @09-9500/10-C1 .
ITocmanoenenue PAC Iosoancckozo okpyea om 18.08.2010 no deny Ne A12-25048/2009.

Onpedenenue BAC P® om 30.06.2011 Ne BAC-7912/11.
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[TonTBepKIeHWEM CIEJaHHOTO BHIBOIA SIBJISIETCS TaKXKe comepxkaiieecst B 1. 2 cT. 11
®denepanbHoro 3akoHa ot 25.02.1999 Ne 39-@3 «O0 MHBECTULIMOHHOM IeSITEIBHOCTU B
Poccuiickoit @eneparinu, OCyiecTBIsieMoid B hopMe KalmUTaIbHbBIX BIOKEHUN» YETKOE
yKa3aHKe Ha TO, YTO 3aKOH BBIIEIISET Be (DOPMBI TIPAMOTO yIacTHsI TOCYIapCcTBa B MH-
BECTUIIMOHHOM JIeATETbHOCTH, KOTOPBIE UMEIOT pa3iINnIHOE TIPABOBOE PEryIMpOBaHME:

- dopmupoBaHue denepalbHON aIpecHOl MporpaMMBbI, B pe3y/ibTaTe KoTopoil Poccuii-
ckoii Penepanueit 3akmoyaercs n1oropop B ropsiake ctT. 80, 179.1 BK P®;

- pa3MelIeHre CPEeICTB OI0IkeTa B COOTBETCTBUM ¢ 3aKOHOM Ne 94-D3.

CirefioBaTeIbHO, IIPEIOCTABICHUE OIOMKETHBIX MHBECTULIMI B PE3y/IbTaTe peaau3aiu
1epBoit (hopMBI ITyTeM 3aKJI09eHusT goroBopa B mopsake cr. 80, 179.1 BK P® uzna-
YaJIbHO OCYIIECTBIISIETCSI IIOMUMO ITOJIOXEHMH, YCTAHOBJIEHHBIX 3aKOHOM O pa3Mele-
HWU 3aKa30B.

Takum 00pa3oM, OYEBUIHO, YTO B CIIyyae NMEPBOHAYAILHOTO IIPETOCTABIEHUS OIOIKET-
HBIX CPEICTB BHE paMoK 3akoHa Ne 94-D3 miocnenyolee ero npruMeHeHue Mpu 3aKITio-
YEeHMH I0JIydaTeieM OOIKETHBIX MHBECTUIIUI COOTBETCTBYIOIIUX JOTOBOPOB HE COOT-
BETCTBYET YKa3aHHOM JIOTUKE 3aKOHOIATEJIS.

BrlrensnoxXeHHOe IMPUBOIUT K BHIBOAY O TOM, uTo 3akoH No 94-MD3 He momiexuT
MIPUMEHEHMIO IOPUANIECKUMHU JIMIIAMU TIPU COBEPIISHUM CHEJIOK, HalpaBJICHHBIX Ha
MCIIOJIb30BaHUE MMU MOJydeHHBIX OoT Poccuiickoit Menepaliny MHBECTUIIMIT Ha OCHO-
BaHMM 3aKioueHHoro B nmopsiake ctT. 80, 179.1 BK P® noroopa. BBumy npotuBopeun-
BOM CyIeOHOM MPaKTUKHM IO YKa3aHHOU MpolsieMe cuuTaeM I1eIeCOO0pa3HbIM MPSIMOE
3aKpeIlieHre JaHHOTO BBIBOJA JTMOO HAa 3aKOHOAATEIbHOM YPOBHE, JTMOO Ha ypOBHE
00111€00513aTeIbHOI TTPABOBOM IMO3UIIUM BBICIIEH CY1e0HO NHCTAHITUN.
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