0.A. Ky3uernosa

Ha ocHoBaHUM M3JIOXKEHHOTO IPUXOAUM K BEIBOIY, YTO, HECMOTPS
Ha MMEIONTIECS] BHYTPEHHWE TIPOTHBOPEYNSI, HHCTUTYT 3a1TpeTa 00X0/1a 3aK0HA
TIO3UTHBHO CKAXKETCS HA OYAYIIEii IpaBOIPUMEHHATEILHOM IPAKTUKE U OYIeT
CIocOOCTBOBATE TIOCTPOCHMIO B POCCHY 3I0POBOTO TPakIaHCKOTO 060POTa.
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KoHcTutyug P® u MPUHIIAIIBI TPAXKTAHCKOTO ITPABA

B 2013 r. B Hameli cTpane 0TMEYAIOT BaxkHEIHN 100miei — 20-nerne KoH-
crurynuu P®. be3yciaorHo, OCHOBHOI 3aKOH TOCYAAPCTBA — 3TO HE TOJIBKO
BAKHCHINMHI I0PMANICCKIN, HO 1 IMOJUTHICCKU, OOIECTBEHHBIN TOKY-
MEHT. 3aKPeILICHHBIC B HEM HOPMEI SIRJISIIOTCS] BOIUTOIIEHUEM BOJIM HAPOMA,
OHH OIIPEACISIOT HAIIPABICHUS PETYINPOBAHUS BCeX chep 00MeCcTBEHHOM
KU3HU: TOIUTHIECKOM, DKOHOMUYECKOM, COITMAILHOM, TyxoBHOM. KoH-
CTUTYIIUS SIBJISICTCSI M aKTOM HAWBBHICIIIETO MPABOBOTO YPOBHSI, HE TOJIBKO
PEIJIAMEHTUPYET TOPSIOK IPUHSATHS ¥ OIYOIUKOBAHHS (heICPATBHEIX 32 -
KOHOB, HO ¥ IMEET BRICTIIYIO I0PHIMYECKYIO CHITY, TIPSIMOE NCHCTBUE U TIPH -
MeEHsIeTCS Ha Beelt Teppuropun Poccun. OTpacieBoe, B TOM YHCIIE TPAKIAH-
CKO-TIPABOBOE, 3aKOHOAATCIBCTBO TODKHO COOTBETCTBOBATH KOHCTUTYIIH -
OHHBIM HOPMaM 1 OTHO3HAYHO «IIPOUTPHIBATEY UM B CIYUAsIX BO3MOKHBIX
Koumsuit. Ilpu 5TOM TPUHITAIIE TPAXKTAHCKOTO TpaBa, ONPSASISIONINe
CMBICJI ¥ COMIEPKAHMUE BCEX TPAXITAHCKO-TIPABOBBIX HOPM, TAKXKE TOJKHBI
OBITH COIIACOBAHEI ¢ TosIokeHusaMu Koucturyiun PO.

IIpaBoBEIC NPUHIAIIL 063 TIPCYBEINYCHMS MOXKHO OTHECTH K OHO-
MY U3 U3MO0JICHHBIX IIPSAMETOB HAYYHOIO TO3HAHUS BO BCEX OTPACIISIX
IOPUCTIPYICHITUN.

Ha prIsiBIcHUE CYIITHOCTH TPAaXIAHCKO-TIPABOBBIX IIPUHITUIIOB HAITIPAB-
JIGHO CTPEMJICHUE aBTOPOB MHOTOYHMCIICHHBIX MOHOTpahHii, TUCCepTAITIii,
MIPOYMX HAYYHBIX ITYOIMKAITHIA.

OnHaKo, He 6e3 COXAICHUS, TPUXOINUTCS KOHCTATHPOBATE, UTO MPES/I-
MPUHSITHIC B 3TOM HAIIPABICHUN aKaAeMIICCKIE YCIINS HE B TIOTHOM Mepe
COOTBETCTBYIOT TEOPETUKO-TTUBIINCTAUCCKUM OXKUTAHUSIM. bectpepriB-
HO BEAYIMHUECS TUCKYCCUN OTHOCUTEIBHO TTOHSATHS, TPU3HAKOB, TICPEUHEH,
COMePKaHMsT, 3HAYCHUS] IIPUHIIMIIOB TPAXKIAHCKOTO TIPaBa MOKa HE TOIBKO
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Koncturyips PO u MpUHITAIE TPAXKIAHCKOTO IIpaBa

HE IIPUBEIN K CHATHIO YKA3aHHEBIX IPOOJIEM, HO M OKA3AIMCH HECIIOCO0-
HBIMH II0KA3aTh OOIINE HATIPABJICHUS UX PA3PCIICHHUS.

OcraeTcst 6€3 0TBETa U BOIIPOC B3AMMOOOYCIOBICHHOCTH M B3AUMOCBSI -
31 IPUHIMIIOB IPAXKIAHCKOIO IIPABA ¢ MHBEIMH ITPABOBEIMU ITPUHITHIIAMH.
CucreMa NPUHITATIOB TPAXKIAHCKOTO IIPABA CIIOCOOHA OBITH YACTHIO MHOI,
0oJIee KPYITHOM CHCTEMBI, B KAYCCTBE KOTOPOH 110 OTHOIICHMIO K HEH BBI-
CTYITaeT CHCTEMA OOIIECIIPABOBEIX IPUHITUIIOB, KOTOPEHIE C(hopMyanpoBa-
HeI B Koncturyiun PO,

IIytu hopMupoBaHUSI OCHOB B3aUMOACHCTBHUS OOIMIEITPABOBRIX U OT-
PACICBBIX IPUHITATIOB SIBJISIIOTCST OMHUM M3 MAJIOHUCCISTOBAHHBIX BOIIPO-
COB M B TCOPHH IIPABa, ¥ B OTPACJICBHIX IIPABOBEIX HAYKAX.

AKCHOMOI1 CUYNTACTCS TO, YTO I'PAKITAHCKO -IIPABOBHIC IIPUHITUIIEL T0JI -
JKHEI OTPAXKATH OTPACICBRIC OCOOCHHOCTH OONTUX MPUHITUIIOB mmpasa. O-
HAKO MCCJICAOBAHNE OOMEITPABOBLIX IIPUHITUIIOB CTAJIKUBACTCS ¢ TEMU XKE
METOIOJIOTHYECKUMHI CIIOKHOCTSIMU, YTO Y TTO3HAHUE TTPHHITUIIOB TPAXKIAH-
ckoro npasa. MccaenoBaresn BEIICISIOT HECKOIBKO OOIMICTIPABOBBIX TIPUH-
IUIIOB, OTHOCSIITUXCS, OTKPOBSHHO TOBOPSI, K SIBJICHUSM JAJICKO HE OHOTO
IMOHSTUITHOTO Psijia; CIPABEIIMBOCTE, PABHOIIPABUE, TYMAHU3M, TEMOKpPA-
TH3M, TIPE3YMIIIHISI HEBUHOBHOCTH, 3aKOHHOCTD, PEAJIBHOCTD M TAPAHTH -
POBAHHOCTH IPAB B O0SI3aHHOCTEH, 0OBEKTHBHASI HCTUHHOCTD, COITHAITE-
Hast cBO00/a, OTBETCTBEHHOCTE 34 BUHY H JIp.

besyci0BHO, YKazaHHBIE IIOJIOKECHHST HAXOIAT CBOC BRIpAaKeHHE B KoHCTH-
Tyrun PO, SBRISIOTCS KOHCTHTYITMOHHBIMU TTPHHITUIIAMHE ITPABOBOTO CTaTy-
€a JIMYHOCTH, OIHAKO KAKOBA MX CBS3b C IPUHITUIIAMY IPAKAAHCKOTO IpaBa’?

IIpu xapakTepucTUKe BIASHUS KOHCTUTYIIMOHHBIX OCHOB HA TIPUHITH-
ITHI TPAKIAHCKOTO MPaBa YYCHBIC-IOPUCTH OOBIMHO 00PAIAIOTCs K CTATh-
saM Koacturynyum P@, npoBo3iamaoimM SIMHCTBO SKOHOMHYCCKOTO
IPOCTPAHCTBA, CBOOOIHOE MEPEMEINCHUE TOBAPOB, YCIYT U (DMHAHCOBBIX
CPE/CTB, PAaBEHCTBO (hOPM COOCTBECHHOCTH, IIPABO HA CBOOOTHOC MCIIOh-
30BAHHUC CBOMX CIIOCOOHOCTECH M MMYIIECTBA ST IPSAIPUHUMATEIBCKOM
¥ MHOM HE 3aIIPEINSHHOM 3aKOHOM 3KOHOMHYECKOM AesTeIbHOCTH. OmHa-
k0 Bmstaue Koncrurynun PO Ha rpaximaHcKoe 3aKOHOAATEILCTBO HE T0J-
JKHO CBOITUTECS K AyOamposanuio ee HopM B Tekcre I'K PD. I1o Gosnbmomy
CYeTy B JOCIOBHOM Konmposauuu crareii Koncruryuun B Tekcre 'K PO
HET HUKAKOTO CMBIC/IA, TOCKOJIBKY KOHCTHTYITMOHHEIC HOPMEI €CTh HOPMEI
MPSIMOTO JCHCTBHSI K IIPUMEHSTIOTCSI HE3ABUCUMO OT MX HAXOXKICHUS B OT-
PACJICBOM 3aKOHOAATEILCTBE. MIMEHHO II0ATOMY ITPABOIIPUMEHUTESIIN TIPS/ -
MIOYMTAIOT UCTIOIB30BATE CTaTh KOHCTUTYITMH, HAIIPUMED, O CBOOOIE TIe-
PEMEINEHHS TOBAPOB, YCIYT 1 (PMHAHCOBBIX CPEICTB WK O PaBEHCTBE (hopm
COOCTBEHHOCTH, HEXKEJIM COOTBETCTBYIONINE, COBIANAIOIINES ¢ HUMH 110 CO-
JISPKAHMIO, TPAXKITAHCKO-TIPABOBEIC HOPMBL.
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0.A. Ky3uernosa

HemonycTUMBIMH IIPEACTABISIOTCS. OTPACICBRIC OTPAHMYCHUS JICH -
CTBHSI KOHCTUTYITMOHHBIX TPUHITATIOB. Tak, 00menpaBOBLIM IPUHITUIIOM
SIBTISICTCS TAPAHTHPOBAHHOCTE CYAeOHOM 3amuThI mpas (cT. 46 Konctury-
mun P®). B coorBerctBum ¢ 4. 2 ¢r. 45 Koncrurynuu PO Kaxwnii Bripa-
B€ 3aITUINATE CBOM TIPAaBa U CBOOOIBI BCEMH CHOCOOAMU, He 3aNPeueHHbl-
mu 3axorom. OITHAKO TEPEUYCHD CIIOCOO0B 3aIIUTHI TPAXKTAHCKUX IPAB, 3a-
kpemieHHbIH B ¢T. 12 'K P®, 3akanumBaeTcs CJIOBAMHU «H MHEIE CHOCO0bL,
npedyomompennble 3akoHom». TakuM 006pa3oM, rpakIaHCKO-TIPABOBOE 3HA -
YCHHE CYNCOHOM 3aIUTE COCTOUT B TOM, YTO JIMIIO MOXET BEIOPATH TOJIE-
KO TOT CIIOCO0 3aIUTHI, KOTOPEIA MPSMO IIOMMEHOBaH B 3akoHe. [Tomu-
MO TOTO, YTO TAKOW OTPaACICBON MPABOBOM ITOAX0A HECKOIBLKO ITPOTUBO-
PEYHT AUCIIO3UTUBHOMY METOIY TPAXKIAHCKO-IIPABOBOTO PETYIMPOBAHMS,
OH €IIe ¥ HE COOTBETCTBYET KOHCTUTYITMOHHOMY IIPUHIIMITY O BO3ZMOXHO-
CTH BHIOPATH OO0 CIIOCO0 3aITUTHI ITPaBa, HE 3aIPESIICHHEBIN 3aKOHOM.

BaxHO TakKe OTMETUTD, YTO HEKOTOPHIE OOMICIIPABOBHIC TTPUHITHITHI
BOOOIIE HE IPUMEHSIOTCS B IPAXKIAHCKO-TTPABOBBIX OTHOINCHUSIX — Ha-
IIPUMEP, MPE3YMIITHS HEBUHOBHOCTH. B IrpakIaHCKOM IpaBe NeiCTRY-
€T IPE3YMIIINSI BUHEL

HekoTopbie KOHCTUTYITMOHHBIC TPUHITUITEI KMEIOT Kpaiite cuerudu-
YeCcKOe COACPXKAHME B IPAXKAAHCKOM Ipase. Hanpumep, oOmienpaBoBoii
IPUHITAI PABEHCTBA B COOTBETCTBHU cO CT. 19 Koncruryiuu PO npen-
IOJIATACT: a) PABCHCTBO BCEX IEPe 3aKOHOM M CYIOM; 0) PABCHCTBO IIPaB
¥ CBOOOJ YSJIOBEKA M TPAKIAHNHA HE3aBUCUMO OT IT0JIA, PACKH, HAITMOHAJb-
HOCTH, SI3BIKA, IPOUCXOXKICHHS, HMYIICCTBEHHOTO U JOJDKHOCTHOTO T10-
JIOXKEHUSI, MECTA XKHUTCILCTBA, OTHOIICHUS K PEIMTHH, VOSKICHUIA, TIPH -
HAIJIEXKHOCTH K OOIIECTBEHHBIM OOBESIMHEHHUSIM, a TAKKE APYTUX 00CTOSI-
TEIBCTB; B) PABHOIIPABUC MYKUYMHBI 11 JKCHIHHEL

OIHAKO TPAXITAHCKO-TIPABOBOI IPUHITUII PABCHCTBA O3HAYAET PABCH-
CTBO YYACTHUKOB TPAKIAHCKIX OTHOIICHUH 110 OTHOIICHUIO APYT K APY-
Iy, 0AJTaHC MX B3ANMHBIX TIPAB M 00SI3aHHOCTEH, OTCYTCTBHE CYOOPAMHAIIIN
IIpu ux B3auMoaeicTBun. COMIaCHMCS, 9TO 3T0 HE TOXICCTBCHHO PABCH-
CTBY BCEX IEPE/I 3aKOHOM M CYJIOM WJIM PABCHCTBY IIOJIOB.

KoHCTUTYITHOHHEIC IIPUHITHITEL MOTYT KOHKPETH3UPOBATLCS , NCTAIIH -
3UPOBATLCST B IPAKIAHCKOM IipaBe. Tak, KOHCTUTYIIMOHHOE MOJIOXKCHUE
0 HEIPUKOCHOBCHHOCTH COOCTBCHHOCTH HAXOMUT CBOE 3aBEPIICHUE B IPa-
KIAHCKO-IPABOBEIX HOPMAax 00 OCHOBAHMSIX U MOPSIKE IPUOOPETCHUS
M IIPEKPAIICHHUS TIPaBa COOCTBCHHOCTH, 3aIUTE IIPAaBa COOCTBEHHOCTH.

V4yeHBIM BAXKHO 00paTUTL BHEMAHUE Ha 0TpacsieBoil addexr neiicTpust
TOTO MJIM MHOTO OOIIEIPABOBOIO MPUHIIMIIA K OTBETUTHL HA BOIIPOC: BCETIA
JIM KOHKPETU3AIKST KOHCTUTYIIMOHHOTO IIPHHITHIIA TTPOUCXOIUT YePe3 OT-
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HaciexoBanme mpaB 1 00s13aHHOCTEH 110 JOTOBOPaM

PACJIEBBIC TPUHITUIIEI, IOMIOMIACTCS JIN COACPKAHMUE OTPACICBRIX IIPHUH-
IUIIOB KOHCTUTYITMOHHEIME ?

AHAaIN3 TPaXk IAHCKO-TIPABOBEIX IIPUHITHIIOB ITIOKA3KIBACT, YTO OHU 1A -
JICKO HE BCEIIA SBISIOTCS MPOAOIKEHUECM KOHCTUTYITMOHHBIX TIPUHITH -
moB 1pasa. Tak, HanpuMep, oOIMENPABOBOM IPUHIIMIT OTBETCTBEHHOCTH
32 BUHY IIPAKTHYCCKH HUBESJIMPOBAH B IPAXKIAHCKOM IIPABE, B KOTOPOM BO
MHOTHX CJIyJasiX HacTyIaeT 663BHHOBHASI OTBETCTBEHHOCTD. bosIbIoe Ko-
JIMYECTBO YIACTHUKOB IPAKIAHCKIX OTHOMICHUI OTBEYAIOT HE3aBHCHMO OT
CBOCH BUHBI HAYMHAS OT JIMII, OCYIECTBISIONTHAX IIPSIIPUHIEMATEIBCKYIO
JIIEATSIBHOCTE, 3aKAHUYMBAST JIMIIAMHY, IPUIUHUBITAMEI BPE, ACSITCIBHO -
CTBIO, CBSI3AHHOM ¢ UCTOUHUKAMH MOBBIIICHHON OIMMACHOCTH.

Bozaukaer 3aKOHOMEPHBII BOIIPOC: MOTYT JIM OTPACJICBBIC TTPUHITUIIHI
(OTBETCTBEHHOCTH 6€3 BUHBI) NCKIIIOYATE JICHCTBUEC OOMICIIPABOBEIX (OTBET-
CTBEHHOCTD TOJIBKO 3a BHHY)? [I0Ka 0JHO3HAYHOTO OTBETA HA 3TOT BOIIPOC
Her. C y4eToM OYEBHIHOTO TPOTHBOPEYHS MEXKIY BHHOBHOM (B KOHCTUTY-
IIMOHHOM IIPaBe) 1 OC3BUMHOBHOM (B IPaXkIAHCKOM IIPABE) OTBETCTBEHHO-
CTBIO IIPEYIAracTCsT TAXKe Pa3IudaTh HHCTUTYTH OTBETCTBCHHOCTH 33 BPST
(1Ipu BUHE) ¥ KOMIICHCATINY Bpea (6e3 BUHBI).

B zaximioueHue ciaeayer OTMETHTh, 4TO 3((hEKTUBHOE TPUMEHEHNE KOH-
CTUTYITMOHHBIX TIOJIOKCHUM 1 I'PAXKITAHCKO-TIPABOBBIX IIPHHITUIIOB IIPH PE-
TYJIMPOBAHUT OOMICCTBEHHEIX OTHOIICHMI HATIPSIMYIO 3aBUCUT OT JOKTPH-
HAJIBHO 00OCHOBAHHOM KOHIICTIIMK MX B3AUMOICHCTBIST M B3aUMOBINSTHHSI,
pa3paboTKa KOTOPOI IOJDKHA CTATh IPSAMETOM KAK KOHCTUTYIIHOHHO-TIPA -
BOBOWM TCOPHUU, TAK U IPAXKIAHCKO-TIPABOBON HAYKU.

H.A. Kypkosa,

KaHOudam opudueckux Hayk, douenm Kaghedpol
epaxcoarckoeo npasa Ilepmcroeo eocyoapcmeentoeo
HAUUOHANBHORO UCCACO08AMENbCKO20 YHUGEPCUMemd

HACJETOBAHUE MPAB 1 OBSI3AHHOCTEI 10 JOTOBOPAM

B coorBerctBum co cr. 1112 'K P® B cocras HaCc/IGnCTBA BXOIIT IPUHAI-
JICKABIINE HACTCTOAATSTIO HA JCHE OTKPHITHST HACJICACTBA BEITH , HHOC UMY-
MIECTBO, B TOM YKCJ/IC MMYIIECTBCHHBIC ITPABA 1 00SI3aHHOCTH. B HOTapHuais-
HOM TIpakTHKe 0(hOPMICHIE HACICACTBCHHBIX TIPAB HA IPABA 1 00SI3aHHOCTH
T10 TPAXKTAHCKO-TIPABOBEIM JIOTOBOPAM BCTPEYASTCS TOCTATOUHO YacTo. I1aB-
HBIM 00pa3oM 0(hOPMIBTIOTCST IIPaBa TI0 JOTOBOPaM DAHKOBCKOTO BKIIAMA, 3a¥i-
Ma, apPSHITH HEIBIDKIMOTO MMYIIECTRA, JOJICBOTO YIACTHS B CTPOUTEILCTRE.
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