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TIPE3YMITI|HH KAK BCIITOMOI'ATEJ/IBHBIE
HOPMBI IT'PAJX/IAHCKOI'O ITPABA

1. Ilpeaymnuus — 370 3akpensieHHOe B HOpMaxX MpaBa BEPOATHOE UHAYKTHBHOE
yMO3aKIloueHHe (NPeAnoIoKEHHUE) O HANTMUUK MM OTCYTCTBMM IOpUAMUYECKHUX (ak-
10B. Ilpe3yMnuuu aKTHBHO NPUMEHSANIUCH ellle APeBHEPUMCKUMHU topucTtaMH. OnHa-
KO, HECMOTPA Ha MHOTOBEKOBOW OMBIT HCMONb30BAHUA IOPHAMUYECKHX MpEANONONKe-
HUH, BOMPOC O HUX ABNAETCA ONHMM K3 HaHMeHee MCCIIeJOBaHHBIX BOMPOCOB B Mpa-
BOBOH Hayke. [lpe3yMnuuio npUHATO paccMaTrpuBaTh NMpexAe BCEro KakK NPUEM IOpH-
JAMYECKON TEXHUKHU (MPE3IOMUPOBAHME), UCMOJb3yEMBIH MPH MOATOTOBKE U H3NOXe-
HUH NpPaBOBbIX aKTOB. HO pPOCCHHACKHH 3aKOHOAATENb MCMOJNB3YET MPEIYMILMIO HE
TONBKO KaK IOPHAMKO-TEXHHYECKUH MpUEM, HO U Kak HopMy npaBa. O6 3ToM cBuae-
TENbCTBYET 3HAUMUTENIbHBIM POCT YKCJIA MPE3yMNTUBHBIX HOPM B JEHCTBYIOLLIEM Tpa-
)KAaHCKOM 3aKOHOATENLCTBE.

© O.A Kyaneuosa, 2002
100



2. Bormpoc 0 Mmecte mnpe3ymMnuui B HOPMATHBHO-NMPAaBOBOM MAaCCHBE HOCHT
IAICKYCCHOHHBIN Xapakiep. OIHH yd€HbI€ CUMTAIOT, YTO MPE3YMILHH HE SABJIAIOTCS
HOpMaMH TNpaBa, a NPENCTABAAIOT COOOH «HETHNHYHBbIE MPABOBbLIE MpPEANHCAHUAY
(B.M.T'opmeHeB), Apyrue OTHOCAT NMPE3yMILUUH K «HHTErpajibHbIM YacTULIAM TIpaBay
(C.C.AnexceeB), TpeTbH, HCCIEAYS NPUpPOAY NMpe3yMNUHUH, BoOOLIE HE 3aTparuBaioT
Bonpoca 0 ee MecTe B cucteme HopM npasa (B.K.babaes). Hopma npasa - 3to ycra-
HOBJIEHHOE H OXpaHAeMOE roCyaapcTBOM ob6uleobsa3aTensHOe BeJeHUE, 3aKperieH-
Hoe B odHLIHanbHOM akTe, OAHAKO HOpPMbI MpaBa HE JOJKHBI 110 BCEM COOTBETCTBO-
sarh apyr Apyry. HopmaM npaBa CBOACTBEHHO onpeleseHHOe «pa3desieHHe Tpyaay,
paiIM4Hble HOPMbI BBIMOJIHAIOT pa3iHuHble GYHKLUHH B CHCTEME NPaBOBOrO perynu-
poBaHHsA. OJHH HOPMbl BBIMOJIHAIOT PETYNATHUBHbIE H OXpaHUTENbHbIE QYHKLHUH, He-
NOCPeACTBEHHO HaAenss CyOheKTOB NPaBOOTHOLIEHHH MpaBaM:i M Hanaras o6s3aH-
HOCTH. Jipyrue HOpMbI CBA3bIBAIOT HOPMbI NpaBa Mexay coboi, BOCMOMHAIOT npobe-
6l, HEonpeaeJeHHOCTH B MpaBe, cnocOOCTBYIOT AMHAMHUKE MPABOBBIX HOPM, HO HE
coAepXaT KOHKPETHBIX MpaBuUN NoBeAeHHA. MOXHO roBOpUTb, YTO NMEpBbIE BLINOJI-
HAIOT OCHOBHYIO (QYHKIIMIO MpaBa (peryjdpoBaHHE H OXpaHy OOLIECTBEHHbIX OTHO-
iiciHui), a ApYr#c — BCNOMOraTeNbHyIO0, AOIMOMHUTEbHYI0 QYHKLEIO. Bhinosaugine
sCrIOMOraTeJbHbIMH HOPMaMH TakKUX QYHKLMHA He JIMILIAET UX MPH3HAKOB, MPUCYIIHX
wopMe npara. Hapsiy ¢ npe3yMnuusaMH K BCMOMOTaTelbHbIM HOPMaM MOXHO OTHe-
CTH HOPMBbI-AEDHUHHLIMH, OMEPATUBHBbIE M KOJTM3UOHHBIE HOPMbI, HOPMbI-(PHKLIHH.
OTMETHM, YTO TEPMHH «BCIIOMOrarte/ibHbIe» Hesb3s pacCMaTpHBAaThb C TOYKH 3pEHHs
«BTOPOCTENEHHOCTH» TAaKUX HOpM. BcromorarensHble HOpMBbI TakXxe HEOOXOAMMBI,
kKaKk MU OCHOBHble, DoJjiee TOro, peaau3auuds MHOTHX OCHOBHBIX HOpM 0€3 JONOJHH-
TEIbHEIX HOPM HEBO3MOX¥HA. XapaKTepPUCTHKA HOPM Kak BCIIOMOraTe/bHEX YKa3kl-
BAa€T TOJILKO Ha BBINOJIHAEMYIO HMH (PYHKLIMIO, MO CPABHEHHUIO C PYHKUMAMHU OCHOB-
HLIX HOPM.

3. OyHKIMH Npe3yMNiMil npeaonpeaeauiy 1 0COOEHHOCTH CTPYKTYPbl HOP-
MbI-NIPE3YMIILIHK. B CTpyKType npe3yMniuuu NPHHATO BbIAEAATh JBa OCHOBHBLIX 3J€-
MEHTA: Npe3loMHpYeMblit PakT (ycaoBHe AECHCTBUA MPE3yMNLHH) H HENOCPEAC rREH-
HO caMo npeanonoxeHue. Hanpumep, B H3BECTHOM C APEBHEHLIUX BpeMEH Mpe3yMil-
UMM 3HAHHA 3aKOHA Npe3loMUpyeMbIM (aKTOM sABIseTCs (pa3a «ecid 3aKOH Haje-
KallMM 0Opa3oM onyOJHKOBaH», @ HEMOCPEACTBEHHO CaMHMM NpEANnoJoxkeHHeM Oy-
ger ¢pa3a «TO NMpeAnonaraeTcs, YTO TAKOW 3aKOH M3BecTeH BceMy». OaHako npe-
IYMIILMA COAEPKHUT H TPETHH 3JIEMEHT, YKa3blBAIOLIMHA HAa BO3MOXHOCTb €€ OIpo-
BEPXKEHHA, T.€. Hpa3y «NoKa He J0Ka3aHO HHoe». IMEHHO 3TOT 3/1eMEHT aenaer npe-
{YMILHIO NMpe3yMIIHeH, NOCKOJbKY €CJIM Npe3yMINuHUs ABISETCA HENOJHbIM HHIYK-
IMBHBIM NPEINOJIOXKEHUEM, TO BCErAa CyuIeCTBYET BO3MOXHOCTb TOr0, YTO €CTh CH-
TyauMH, XoTa ¢GopMalbHO M MOANAAAIoLIMe MOoJA ACHCTBHE NAHHOW NpE3yMIILUH, B
NefCTBHTENBHOCTH NpeacTaBsiomue obparHoe. HanpuMep, rpaXaaHUH, OTCYTCT-
BYIOLMH B TEYEHHUE AJIMTENLHOrO BPEMEHH NpeAnojiaraercs ymepiuuM, T.e. ¢op-
MaJlbHO TAKOE€ OTCYTCTBHE OXBaTbIBaeTCA MPE3yMNUHUEN CMEpTH, OAHAKO 3TO COBCEM
lle UCKJTIOYAEeT BO3MOXKHOCTH TOro, UTo OH XHB. TakuM 06pa3oM, HOpMa-NIpe3yMNLUs
COCTOMT M3 TpeX 3JIEMEHTOB H KOHCTPYHpYeTCs Mo caeaymouier cxeme: «Ecnu A, 1o
lipeanoJyaraeTca b, noka He H0ka3aHO HHOEY.
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[TepBbiii 371€MEHT MOXKHO Ha3BaTb THUMOTE30H HIH YC/IOBUEM NEHCTBHs Iipe-
3yMNUHH. BTOpoH — [Oucno3vuMeid, HENOCpPEACTBEHHO CAaMMM [MPEAINON0KEHHEM.
JIMCnO3HLUHS B HOpME-Npe3yMIMH CONEPXKHT BEPOSTHOCTHBIA BbIBOH, KOTOpbI#
BripaBe cleyiaTh MPaBONPHMEHHUTENDL NPH HATMYHH YCJIOBHH, MPENYCMOTPEHHBIX B
runorese. TpeTHH 3NeMeHT — KOHTPNPE3yMIILHA, OHA COAEPXXHUT BO3MOXXHOCTb OlIpo-
BEPXEHHUS OUCITO3ULIHH. |

4. TlpenacTaBnsercs BaXKHbIM ONPEAEIHTbL MOJOXKEHHE HOPMbI-MPE3YMIILUH B
cMcTeMe HOpM npasa. HopMmbl nmpaBa kiacCHPHUHMPYIOT B TEOPHM NpaBa no pasiuy-
HbIM OCHOBaHUAM. Bo-nepBbix, M0 OTpacieBOH NPHUHAANEKHOCTH. HOPMbl KOHCTHUTY=
LIMOHHOI'0, FPa)KAAHCKOro, YrojlOBHOro, aiMMHUCTPATUBHOrO, CEMEHHOr0 U JPYrux
oTpacneii npaBa. HopMbI-npe3yMnuuH Takke MOXXHO KJ1acCH(¢HUHPOBATh MO AAaHHO-
MYy OCHOBaHHIO. Bo-BTopbiXx, no ¢yHkuusMm. Ilo 3ToMy OCHOBaHHIO TpagHLIMOHHO
BbIAENAIOT PEryNsAIWBHbIE H OXpaHWI1eIbHble HOpMbl. HOpMbI-npe3yMniuuu He OTHO-
CATCA HM K T€M, HH K APYrHM. IJTY KlacCH(GHUKALHMIO ClielyeT NONOJIHHThL HOPMaMA,
BbIMONHAIOIIMMH  BCIIOMOraTe/lbHYl0 (YHKLUHIO, U K HHM OTHECTH HOPMbI-
npe3ymnuuyd. B-TpeTbHX, BbIAEAAOT HOPMbI MO POJIH, BBHIMOJIHAEMOH B mpolecce
NP2BOBOr0 perynupoBauus {maHHas kinaccudurxanus BrepBbie Oblnia mpennoxexa
C.C.AnexkceeBbiM). I1o 3TOMY KpHTEpHIO BbIAENAIOT OCHOBHBIE H CNELHAIH3UPOBAH-
Hble (IOMOJIHUTENbHbIE) HOPMBI. K OCHOBHBIM OTHOCAT BCE€ PErYyNATHBHbIE H OXpaHH-
TEILHLIE, 3 K CNELHATIM3HPOBAHHbIM — HOPMbli-A€(PHHHLIMH, HOPMbI-IIPHHLIMIIBI, OIle-
paTHBHbIE, KOJUIH3HOHHbIE HOpMbI. HOpMbI-npe3yMnuMH OOMXKHbI OTHOCHTBLCH K HHC-
Ny MNOcNe/IHUX HOopM. B-yeTBepTbiX, MO crnocofly nmpaBoBOro peryjiupoBaHHs BCe
HOPMBI MOTyT ObITb paifie/ieHbl Ha MMIIEPATHBHBIE U JUCMNO3UTHBHbIE HOpMbI. Hop-
MLI-NDEYMIITHH MOTYT ObITh CHOPMYIIHPOBAHbI U KaK JHCIO3HUTHBHbBIE (pe3yMNIsA
BO3ME3HOCTH [OroBOpa) M KaK MMIEpPaTHBHbIe (Mpe3yMMLUHs cCMepTH). B-naTbix,
BBIAESAIOT HOPMbI [0 Xapaxkrepy 1pPeAHHCbIBAEMbIX MPABHII NMOBEJEHHUS: YIIOJTHOMO-
YyuBawllKe, o0s3biBalOWMe U 3anpewatowe. JaHHas knaccUuUKalMsg K HOpMaM-
Npe3yMIiuKsM He MPHUMEHHMA, NOCKOJIbKY OHH HE COAepXkaT HH CyObEKTHBHBIX Mpas,
HH 0053aHHOCTEN, HHU 3anpeToB. Takxke BbIAENAIOT NPaBOBbIE HOPMbI MO AEHCTBHUIO B
npocTpaHCcTBe (0OIIHE H MECTHbIE), BO BPpEMEHH (IIOCTOSHHLIE H BPEMEHHBIE) U MO
kpyry nuu (obumme M cneuranbHeie). JlaHHble kaccHHKALMK B MONHOH Mepe npu-
MEHHMBbI KO BCEM HOpMaM NpaBa, B TOM YHCJIE K MPe3yMIILHAM.



