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paBoBble MPUHLMMBLI HAKOFAA He 6biiK 064eNMeHbl BHUMaHMEM

YUEHbIX-MPaBOBEA0B, B TOM UMCE LUVBUIUCTOB. B nuTepatype

NcCnefoBavCb MOHSTUE, MPU3HAKU, CoAep>kaHue MPUHLIUMOB
rpaykAaHCKoro rnpaea, U3yyasimcb X reHe3nc, rHOCeoNormyeckas u oH-
ToforMyeckas Npupoga, npegiaraucb UX CUCTEMA U MepPeYHn, faBa-
nacb XapakKTepucTuKa OTAENbHBIM U3 HUX. OAHAKO CleayeT ¢ coXKane-
HMEM KOHCTaTUPOBaTb, UTO A0 CUX MOP MPUIOXKEHHbIE K pa3paboTke
YKa3aHHbIX MPO6/JeEM YCUNSA HE COOTBETCTBYHOT MOJYYEHHBLIM Pe3y/ib-
TatamM. Ha Halwl B3rnsg, CTosWmMx npes HayKol rpakaaHCcKoro npaea
BOMPOCOB B 3TOW cdiepe HAMHOro 6ofbLLe, YEM OTBETOB Ha HUX, U Y>Ke
OHW CaMU Hy>KZalTcs B ONpefeneHHol cucTemaTusaunm 1 B BbiGope
Hayu4HbIX MyTeil NX peLleHuns.

MoHATMe NPUHLUMNOB rpaykaaHckoro npasa.. NpuHUMNBI Npasa
TPaguLMOHHO onpeaendaAlTca 4Yepe3 pPoAoBble KaTeropun «Hadanar,
«wipenr, «nosioXkeHus». o cnpaseginBomy 3amedaHuio H.M. KopLuyHo-
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Ba 3TN TEPMUHbI «He TONbKO He onpegeneHbl, HO N He ABMIAI0TCA UHTYU-
TUBHO NOHATbIMU»1 B TONKOBBLIX CNOBapsAX PYCCKOro A3biKa Mbl MOXKEM
BNAETb, YTO 3TU TEPMMUHbLI BO MHOITOM TOXXAECTBEHHbLI U APYr APYrY,
N MCKOMOMY MOHATUIO «ApUHUMna». B topuguyveckon nutepatype npuv
LePUHNPOBAHNY NMOHATUA NPUHLUMBI NpaBa 3T TePMUHbI UCMO/b3Y-
I0TCA Kak ogHopoaHble. Tak, M.H. MapyeHKo nonaraeT, 4TO Nof4 OCHO-
BornonaralowyMm NpuHUMNamMn npasa cfnegyet NnoHMMaTb «OCHOBHbIE
naen, UCXOAHbIe MONOXKEHUA AW BedyLlMe Havana npoLiecca ero gop-
MUPOBaHUSA, PasBUTUA U PYHKLNOHUPOBAHUA»2

B KayecTBe BMAOBbIX MPU3HAKOB MPUHLMMNOB MpasBa MUCMo/b3y-
I0TCSA MOHATUA «OCHOBHbIE», «[MTABEHCTBYIOLLME», «PYKOBOAALLME» ULEN
(mono>keHuA, Havyana), KOTOpble, B CBOKO OYepefb, TakXXe CUHOHUMMUY-
Hbl 1 06M1a4al0T CIMLLKOM LLUMPOKNM, Pa3MbITbIM cogep>kaHvem. Tpya-
HO YCTaHOBUTb, Kakne naen rpadkaaHCcKoro npasa rnaBeHCTBYIOLLVE U
OCHOBHbIe, a KaKue - BTOPOCTeNeHHbIe 1 thaKybTaTuBHbIe. Tak, B Xoae
peanusauny KoHLUEeNUUM COBEPLLEHCTBOBaHNA FPavKAaHCKOro 3aKOHO-
JaTenbCcTBa npegniaraeTcs BKAOUYNTL B YNC/IO OTPAacneBbIX NPUHLUIMOB
- NpHUMN o6pocoBeCTHOCTU. B AeicTBYIOLLEM 3aKOHOAATENbCTBE A0-
6pocoBeCcTHOCTL 3aKperieHa B KayecTse npesymMnuyumn (ct. 10 FK P®), a
B [IOKTPVHE onpeaensdeTcd Kak ogvH U3 HOPMaTUBHO He3aKpernneHHbIX
MPUHUMNOB (MPUHUMNOB-NAEN) rpaxkgaHckoro npasa. K npuHuymnam-
naesam Tak>ke NpUYUCAIOT KaTeropmm pasyMmHOCTU, CripaBefiMBOCTU.
MNpn 3TOM OTBETUTHL OA4HO3HAYHO Ha BOMPOC, ABAAETCA NN, Hanpumep,
«PasyMHOCTb» IMaBeHCTBYIOLEN UAeel rpakKaaHCKOro rnpasa WUm Her,
n cnegyeT nn eé B CBA3WN C 3TUM HasbiBaTb MPUHLMMNOM FPadKaaHCKOro
npasa, NMpu CyLWEeCTBYIOLLUX HAYUHbIX eUHULUAX NMPUHLUMNOB rpadk-
[AaHCKOro npasa KpaiHe C/I0>KHO.

MepeyeHb NPUHLMNOB rpadkaaHckoro npasa. CMoXKHOCTbL onpeje-
NEHNST MOHATUS NMPUHLUMOB FPa>kAaHCKOro npasa Mopo>kaaeT v Npo-
6nemy ¢ hopMUpoBaHMEM ero nepedHda. TpaKToBKa MPUHLUMOB npa-
Ba 4yepe3 KaTeropuu «ocHoBoronarawLme naeny, «PyHaamMmeHTabHble
Haydana», «rNaBeHCTBYIOLLME MONOXKEHUS» faeT 60/bLUOM NpocTop AN
KOHCTPYMPOBaHUA UX NepeyvHenr n cuctem. OLEHOYHbIV XapaKTep yKa-
3aHHbIX KaTeropui no3BonseT NMPakTUYECKN KaxKaoMy UccnegoBaTtesnto
Mpo6nem rpa>kgaHCKO-NpaBoOBbIX NMPUHLVMOB yKasbiBaTb CBOWM Habop
MPUHLMNOB, N MPU 3TOM C 60/IbLLUMHCTBOM U3 HUX C/IOXKHO CNOPUTb.

Hanpumep, B Hay4HO nuTepaType AaBHO Mnpegfaraetcs BKI/O-
UNTb B YUCNO MPUHLMMNOB FPaXkaaHCKOro npasa NMpuUHLUUN coveTaHus
(banaHca) 4YacTHbIX U NMy6AnYHbLIX HTepecoB3 besycnoBHoO, Npobnema

1 KopwyHoB H.M. O cocTossHUM pa3paboTaHHOCTM nNpobnembl NpuHUMNos npasa // Ha-
y4dHble Tpyabl PAOH. M., 2009. Bein. 9. T. 1. C. 315.

2 Obwasn Teopusa rocygapctea 1 npasa. Akagemmyeckunii kypc : B 2 1. T. 2: Teopusa npa-
Ba / oTB. pea. M.H. MapueHko. M. : 3epuano, 1998. C. 22.

3 KopuwyHoB H.M. KOHCTUTYLUMOHHbIE OCHOBbI AanbHeWLIero pasBUTUSA MNPUHLUNOB
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COOTHOLLEHWA, B3aMM03aBUCMMOCTN, B3aMMOMPOHNKHOBEHUSA YaCTHO-
ro n ny6nnM4yHoro npaea KpariHe akTyanbHad OgHako 3Ta npobnema
He ABNAEeTCA NCKIIUYNTENBHO LMBUINCTUYECKON W, BO3SMOXHO, creayeT
CTaBUTb BOMPOC O TOM, YTO 3TOT MPUHLUMN ABNSETCA 06LLEenpaBoBbIM,
M UCKaTb ero oTpac/neBble acrekTbl.

Kpome Toro, ocTpoTy AaHHOM npobneme gobasnsieT v To 06CTONA-
TeNbCTBO, YTO MPUHLMMLI NMpaBa He TOMbLKO MPAMO COAEPXKaTcs B ero
HOpMax, HO M BbIBOAATCA U3 HUX: «Heobxoanmmo nNpu3HaThb, YTO OCHOB-
Hble MPUHLUMMNbI KaKor-11nbo oTpacnn npaBa Mbl AO/MKHbI 06HAPY>XUTb
B CaMMX HOpMax, COCTaB/IAOLWMX B COBOKYMHOCTU AaHHYHO OTpachb,
HO €Cnu OHU TaM MPSAMO He COPMYNMPOBaHbI, TO OHWU OOMKHbI 6bITb
06Hapy>keHbl N3 06LLEro cMbIcia caMmmnx HOpPM»S B €BA3U € 3TUM KOn-
YeCTBEHHOe cofepXkaHue nepeyHer NPUHUMMNOB FPa>kaaHCKOro npasa
MHOroBapmaHTHO: B HUX BK/IKOYAKOTCA U Te, KOTOPbIE 3aKperieHbl B 3a-
KOHe, U Te, KOTOpPble CYLLUEeCTBYHOT UCK/IHOUYUTENBHO B HAy4YHOM MNpaBo-
CO3HaHUW B KayecTBe MPUHLUUMOB-UAEN.

Mpn dhopmMrpoBaHUK NMepedHs MPUHLMIMOB rpaXkAaHCKOoro rpasa
BaXKHO MpeXkie BCero ornpeaennTb U packpbITb Te MPUHLNUMbI, KOTOPbIe
3aKperieHbl B 3aKoHe. B 3Tom oTHowweHun npas HO.X. Ka/iiMbIKOB, pe-
KOMEHZ0BaBLUWI MPU YyCTaHOBNEHNUWN MNepeyHs NPUHLMMNOB rpaykaaH-
CKOro npasa pPyKOBOACTBOBATbLCA YKa3aHUAMW Ha 3TOT CYET B CaMOM
3aKoHe6 CnegyeT Takoke nogaep>kartb nosmumio E.I. KommnccaposoBoi,
cumMTaroLLeii, 4To NpPaBoBbIMU MNPUHLUMNAMU «ByayT NULlb Te, KOTopble
BbIpa>KeHbl B “OyKBe” 3aKOHa N BO3MOXXHbl K OCA3aHUIO»7

MoguepKHeM, UTO POCCUNCKOE FPaXKaaHCKOe 3aKOHOAaTeNbCTBO B
CKOPOM BpPeMeHU A0MKHO MOMOMHUTLCA HOPMOW-NPUHLMNOM 006pOCOo-
BECTHOCTU, KOTOpas [0/Iroe BPeMs CyLLLeCTBOBasa B rpaXkAaHCKOM npa-
Be KaK MNpuHUun-ugesa. B cBA3W € 3TUM npepnaraeTca B rnpoekte Pe-
LEePasIbHOro 3aKOHa 0 BHECEHUWN M3MeHeHM B K P® (noarotoBneHHOM
WNccnegoBaTenbCKMM LLEHTPOM YacTHOro npasa) cT. 1 geiictBytowero MK

rpakfaHcKoro 3akoHogatensctea // AKTyalbHble NPo6aeMbl HaCTHOro U Ny6AUYHO-
ro nNpasa : MaTepuanbl MeXBy3. Hay4.-MpakKTuy. KoHd. / nog pen. .®. PYyUYKUHO.
M., 2009. C. 47-48; PomaHoBCKMii C.B. MpunHUUN coveTaHUA YacTHbIX U NY6ANYHbIX
MHTepecoB : aBToped. AUC. ... KaHA. opua. HaykK. M., 2008. C. 7; WeHHuKoBa J1.B.
MpUHUMNBLI rpaXkAaHCKOro npasa: AOCTUIXKEHUS LUBUANCTUKK U 3aKoHOoAAaTeNbHbIN
apekT // LimBnnmnctmyeckmne sanmckn. Boin. 2. M., 2003. C. 57.

4 KopwyHoB H.M. YacTHoe n ny6anyHoe npaso: nNpo6nembl (hOPMUPOBAHUA OCHOB CO-
BpPeMeHHOW Teopnn KoHBepreHuun /7 XXypHan poccuiickoro npasa. 2010. Ne 5. C. 70;
KopwyHoB H.M. MpoTUBOCTOSAHNE «XO3ANCTBEHHUKOB» U «LMBUNNCTOB» B KOHTEKCTE
KOHBepreHUmMn 4acTtHoro v nybénunyHoro npasa // TlpeanpuvHmMMaTenbcKoe Mpaso.
2011. Ne 1 C. 2-4.

5 bpatycbk C.H. NMpeameT n cuctema rpaxkgaHckoro npasa. M. : Foctopusgat, 1963. C. 137.

6 KanmbikoB HO.X. TpUHLMNbI COBETCKOro rpaxkgaHckoro npasa // lpaBoBefeHue.
1980. Ne 3. C. 70.

7 Komuccaposa E.I. TIpyHLUMNbI B NpaBe U OCHOBHble Havyana rpa>kjaHCcKoro 3akoHoga-
TenbcTBa : Aguc. ... A-pa opug. Hayk. EkatepuH6ypr, 2002. C. 95.
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P® gononHnTb NyHKTOM 4. «[1py yCTaHOB/EHUN, OCYLLIECTB/EHUU U 3a-
WMTe rpadkKaaHCKMX rnpas U rnpu UCNONHEHNU TPadKAaHCKMX 0693aHHO-
CTel yHaCTHUKU rpadKAaHCKNX MPaBOOTHOLLEHWIA A0MKHbI AeNCTBOBATb
[06pOCOBECTHO» U NYHKTOM 5: «HUKTO He BrpaBse n3BneKaTb NpenmyLLe-
CTBa 13 CBOEro0 HE3aKOHHOI0 UM HEeAOOBPOCOBECTHOIO NOBEAEHUSI.

OpHako noyemy pedropmatopbl 'K PO 13 Tpex N3BeCTHbIX HPaB-
CTBEHHO-MNPaBOBbIX MPUHLUMNMNOB-NAEN J06POCOBECTHOCTU, PA3yMHOCTH
M crnpaBefMBOCTU, CTATyC HOPMbI MpaBa peLunin rnpuUCcBOUTb TONbKO
O4HOMY U3 HUX? IHTEpPeCcHO OTMETUTb, YTO, Hanpumep, B K YKpanHbI
HOPMOW-NPUHLMIMOM SBNSETCA «CNpaBeMBOCTb, JOOPOCOBECTHOCTbL U
YMHOCTb» (nogmn. 6 cT. 3).

MpuHUMN cnpaBesMBOCTU AABHO ABMSAETCA NMPeaMETOM oTede-
CTBEHHbIX MPaBOBbIX8 B TOM YMC/e LUBUINCTNYECKNXY nccnegoBaHni
M BMOJHE 3acny>kuBaeT Toro, 4tobbl MocnacTb B Opo6UTY BHUMAHUA U
3aKoHopaTens.

Monaraem, 4TO Haps4y C HOPMaMU-MPUHUUMAMU CYLLLECTBYIOT
U MPUHLUMMbI-NLEN, OAHAKO, BaXKHO TeopeTu4HecKu 060CHOBaTb Kpu-
Tepun, Npu COOTBETCTBUM KOTOPbIM MPUHLMN-NLEA CrOcOoGHa CTaHo-
BUTbCS HOPMOW-MPUHLMMNOM U A0/MHKHA 6bITb BKIOUEHa B TEKCT 'K PO,

Kpome TOro, n 3akpernseHHble B CT. 1 T'K P® HOPMbI-MPUHLAMbI
rpa>kgaHCKOro rpaBa Hy>AarloTCs B M3BECTHOM peBU3nn. Tak, Hebesoc-
HOBaTENbHO OTMEYAaEeTCH, YTO NPUHLMIMbI 6ecnpPenAaTCTBEHHOIO OCYLLECT-
B/IEHUSA TPaXKaHCKUX MpaB U HeJonyCcTUMOCTU NPOM3BO/bHOIO BMeLLa-
TeNnbCTBa B YaCTHbIe fefla coaep>kaTe/lbHO BO MHOTOM COBMNAaAatoT N HYXK-
[Al0TCA B CBA3U C 3TUM B pasrpaHmyeHnnd ObpallaeTcs BHUMaHWeE, YTo
MPUHLMNA HeLOMYCTUMOCTU MPOM3BO/ILHOIO BMeLLAaTebCTBa KOro-mbo B
YyacTHble fgena HY>K4AeTCsA B Pa3bACHEHMN MOHATUSA «KOro-1mbo»1l

HeTpygHO 3aMeTUTb, YTO 60/LLUMHCTBO NMPOBO3rnaLleHHbIX HOPM-
MPUHLMMOB Irpa>k4aHCKOro rnpaBa KacatoTcs CyObeKTUBHbIX FPadKaaH-
CKMX MnpaB, OCTaB/AA 3a paMKaMy CBOEro perynmpoBaHUsa rpakiaH-

8 Bsasos A.Jl. MpuHUMN cnpaBeginBOCTU B COBPEMEHHOM POCCUMCKOM rnpase W npaso-
npuMeHeHUN (TeopeTUKO-NpPaBoBOe uccnefoBaHWe) @ aBToped. ANC. ... KaHfi. topug.
Hayk. M., 2001.

9 BaeunuH E.B MpuHUMN cnpaBeaaMBoCTV KAK OCHOBA OCYLILECTBNeHNA HacneAcTBeH-
HbiX Npas // KOpucTt. 2007. Ne 1; MBaHoBa C.A. 3HauyeHWe NpUHUMNAa coynanbHom
cnpaBeA/MBOCTU A5 TPaXKAaHCKOro npasBa Kak oTpacav yacTHoro npasa //Cospe-
MeHHoe npaso. 2005. Ne 5; KopwyHoB H.M. PeueH3na Ha moHorpadguio C.A. NBa-
HoBoOl «[MpUHUMN coumnanbHOl cnpaBefIMBOCTU B rpaXkjaHCKoM npase Poccun» //
3aKoHO4aTeNbCTBO U 3KOHOMUKA. 2005. Ne 11.

10 AeptornHa T.B. MNpepgenbl ocywecTBNEHNUA N MPUHLUNBI FPaXKAaHCKOro npasa: npo-
6n1emMa COOTHOWEHUsI NOHATUIA // Poccuiickas toctuuymns. 2010. Ne 12. C. 12-13.

11 KopuyHoB H.M. KOHCTUTYLMOHHbIE OCHOBbI Aa/lbHEWLLIEr0 Pa3BUTUSA NPUHLNMOB Fpadk-
[AHCKOro 3akoHogaTenscTBa // AKTyalbHble NP0o6ieMbl HAaCTHOro U Ny6ANYHOrO npasa :
mMaTepuanbl MEXXBY3. Hay4.-npaKTu4. KoHg. 7/ nog pea. M.®. PyuykunHoii. M., 2009. C. 48;
LlleHHNKoBa J1.B. MpuHUMNbl rpakaaHCKoro npasa: AOCTUXKEHUA LUMBUNNCTUKN U 3a-
KOHOZaTenbHbI adhdekT // LimBnnnctuyeckmne 3anucku. Bein. 2. M., 2003. C. 57.
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CKO-npaBoBble 06si3aHHOCTU. Cpean yHAAMEHTa/IbHbIX, OCHOBHbIX,
rnaBHbIX MOMOXKEHUI FPaXKAaHCKOro 3akKoHogaTenscTBa, 6e3ycnoBHO,
cnegyeT HasBaTb MPUHLMWN HaAneXXallero WCMoNHEHUS rpavkaaHCKo-
npaBoBbIX 06A3aHHOCTEN 2

Cogep>kaHue NPUHLMMOB rpavkaaHcKoro npasa. BavkHelwlen oco-
6eHHOCTbIO NPUHLMIMOB NpaBasiBASETCsA TO, UTO X COAep>KaHWe ABNSeT-
€S MAKCUMa/IbHO LLIMPOKMM, 3TO CaMble abCTpaKTHbIE MOHATUSA B Nnpase.
MN3BeCTHO, 4TO YeM abCTPaKTHEE HOPMA, TEM C/IOXKHee eé NMPUMEHEHNE.
[na agpecaToB rpakgaHCKO-MpaBoBbIX HOPM Ba>KHa €8 KOHKPETHOCTb.
H.M. KopLiyHOB 0gHMM 13 NepBbix 06paTui BHUMaHVe Ha TO, YTO Heoob-
XOAUM repexos OoT MOHMMaHUA MPUHLMMNOB NpaBa Kak «PyKOBOASALLMX
MOMOXKEHU» K TPAKTOBKE MX KaK «Habopa HopMaTUBHbIX TpeboBaHU» B

MprHUMNBLI MpaBa AoMKHbI OTPaXkKaTbCA B TEKCTE 3aKOHa orpe-
JeNeHHbIMU HOpMaTUBHbIMY TpeboBaHNAMU, NHaYe UX NpaBopeannia-
uMa 6ypeT KpaliHe 3aTpyaHeHa.

B psage rocygapcTs cAenaHa norbiTKa paclungposaTh cofeprka-
HVe NPUHUMNOB rpa>kgaHCKOoro npasa B 3aKoHe. Tak, Hanpumep, B 'K
Pecnybnnkn Benapycb anemMeHTbl COAep>XaHNSA HEKOTOPbIX NPUHLMNOB
nepeumncneHsbl (cT. 3). OgHaKO 60MbLLUMHCTBO CTpaH-4ieHoB CHI™ nownm
nyTemM NMPOCTOro NepeyvmncieHns HauMeHOBaHNM MPUHLXMNOB FpaXkaaH-
cKoro npa.a (cT. 3 'K Pecny6nmkmn ApmeHus, cT. 3 Pecnybnuku Tagku-
KucTtaH, cT. 1 K TypkmeHuctaHa, cT. 1 'K Kbiprbisckoin Pecny6imku,
cT. 3 K YKpauHbl).

B 'K P®, noxxanyii, egUHCTBEHHBIM MPUHLMNOM, MNOMYYUBLUNM
CBOe HOpMAaTMBHOE pacKpbITUe, ABNSeTcsa cBoboga gorosopa (cr. 421).
Tak, 3aKpennsieTcs, 4YTo rpakgaHe M opuvgnyveckne nuua cBobofHbI
B 3aK/l0YeHUM [0roBopa, MOryT 3aK/Ii4YuTb OOroBOp, Kak npeaycmo-
TPEHHbIM, TaK N He NPeayCMOTPEHHbI 3aKOHOM WX UHbIMU MNpaBo-
BbIMW aKTamu, MOryT 3aKIOUYNTb CMeELLaHHbI 40roBop, CBOGOAHbLI B
hopMMpoBaHUN YCNOBUIA AOroBopa.

ATOMM3aUMA MPUHLVMNOB IPadKAaHCKOro rnpasa yepes nepeymcre-
HNE NX 3IEMEHTOB, HOPMaTMBHbIX TPeboBaHM K y4acTHMKaM o6opoTa
cnocobHa HarnofHUTb NX KOHKPETHbIM CoAep>aHneM, nepeBecTn Ux u3
abCTpaKTHOM aKaJeMU4ecKo MAOCKOCTU B MIOCKOCTh «MPaKTUYECKUX
PerynsaTopoB NMpaBOTBOPYECKOW U MpaBopeannaytoLLen gesatensHocTm» Y

FETepOMHOCTb NMPUHLUNOB Tpa>KaaHCKOro npasa. Cucrtema
MPUHLIMMAOB rPaKAaHCKOro npasa siBNsieTCsl reTepoMHOIA, OHa croco6-

12 Cm. 06 aTom : BaBunmH E.B. OcyuliecTBaeHMe 1 3awmTa rpaxkgaHckmx npas. M. : Bon-
Tepc Knysep, 2009.; Konoay6 IN.B. VicnonHeHme rpa>kgaHCKO-NpaBoBoi 0653aHHOCTU:
AuC. ... KaHj. opuj. Hayk. Capatos, 2011.

13 KopuwyHoB H.M. O cocTosHUM pa3paboTaHHOCTU MNpuUHUMNOB npasBa // HayuHble
Tpyabl PAIOH. M., 2009. C. 316.

14 Tam >e.
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Ha OblTb YaCcTbi NHOW, 60Mee KPYMHOM CUCTEMbI, B Ka4eCTBe KOTOPOM
MO OTHOLUEHWIO K HEW BbICTyNaeT cucTemMa obLmMx NpMHLMNOB Npasa.

BONbLUMHCTBO 06LMX NPUHLUMMNOB POCCUIMCKOro MnpaBa 3aKpe-
nneHbl B KoHcTUtyuumn P®. BesycnoBHo, KoHcTUTyuma PP pomkHa
ABNATLCA «OPUANYECKOM OCHOBOW MPUHLMIMOB N HOPM FpaXk4aHCKOro
3aKoHogaTenscTBar® Hecny4yaiiHO, OCHOBHblE Ha4dana rpakgaHCKoro
3aKoHogaTeNbCTBa, 3aKperieHHble B cT. 1 MK PO, ga>ke HasbIiBaloT «Ba-
praumaMn KOHCTUTYLIMOHHbLIX HOpM»HB

OpfHako nyTn hOpMMPOBaHNA OCHOBbI B3aMOAENCTBUSA KOHCTU-
TYUMNOHHbIX U OTpacfeBbIX MPUHLMIMOB SBASKOTCA O4HUM U3 Malouc-
CNnefoOBaHHbIX BOMPOCOB B rpaXkAaHCKOM npa.e. [py xapakTepuctnke
B/INSIHNA KOHCTUTYLMOHHbIX OCHOB Ha MPUHLUMUNbLI FPaXk4aHCKOro npa-
Ba mnccnegoBaTenn obbl4HO obpallatoTcsa K ctaTtbsam KoHCTUtyuun PO,
npoBo3rnallarowmm eanHCTBO 9KOHOMMUYECKONO MPOCTPaHCTBa, CBO-
604HOe NepemMeLLeHMe TOBApPOB, YCIyr U PUHaHCOBbLIX CPeACTB, PaBeH-
CTBO bOpPM COOBCTBEHHOCTU, MpaBo Ha CBOGOAHOE MUCMO/b30BaHNE CBO-
MX CMOCOBHOCTEN 1 nMmyLecTBa gna NnpeanpuHUMaTENbCKOM N MHO He
3anpeLLeHHON 3aKOHOM 3KOHOMUYECKOM gesatensHocTn. OgHaKo Bavs-
Hune KoHcTutyumm PP Ha rpakgaHCcKoe 3aKoHOoAaTe/IbCTBO He [0/HKHO
CBOANTLCS K Ay6impoBaHuMto eé HopMm B TekcTe K PO,

Tak, B n. 3 ct. 1 'K P® npoBo3rnaweHo, 4To ToBapbl, yCayrnu v
dmHaHcoBble cpeAcTBa CBOOOAHO NeEPEMELLLAIOTCS Ha BCel TeppuTopumn
Poccuitckoin depepaunn. JaHHOe NpaBUIo 3aKpenaeHo n B KoOHCTUTy-
unn P® (u. 1ct. 8). MyHKT 1cT. 212 'K P rnacut: «B Poccuiickoin de-
Jepauuny NpusHaloTca YacTHas, rocygapcTBeHHas, MyHULmMnanbHasa n
MHble POPMbl COGCTBEHHOCTU» N SABMSIETCS AOCNOBHOW KOMMEN Y. 2 CT. 8
KoHcTuTyunm Pd.

pa>kgaHCKO-NpaBoBble MPUHLUUMNbLI OMKHbLI OTpadKaTb oTpachne-
Bble 0COO6EHHOCTU 06LLMX NMPUHLMMNOB MNpaBa.

Ha Haw B3rnsg, OTCyTCTBYET Heob6XO0AUMMOCTb B KOMMPOBaHUU
KOHCTUTYLUMOHHBbIX CTaTell B aKTbl MPaXK4aHCKOro 3aKOHO4AaTeNbCTBa,
MOCKO/bKY 1 6e3 3Toro KoHcTutyuusa PO aBnsieTca AOKYMEHTOM Mpsi-
MOr0 W HernocpeacTBEHHOrO AEWCTBUA Ha BCeil TeppuTopumn rocygap-
cTBa, 0b6nagaeT BbICLLUEN HOPUANYECKO CUoi. BadkHee obpaTuTb Ha-
YYHOE BHMMaHWe Ha 0Tpac/neBylo creundmnky gencTemsa Toro UnnM NHo-
ro KOHCTUTYLMOHHOIO NpUHLMMNA npasa.

Hanpumep, KOHCTUTYLMOHHbIV MPUHLXN CBOGOAHOIO NepemMelLie-
HUS Ha TeppuTopun P® ToBapoB, ycnyr U (hHaHCOBbLIX CPeACTB MMEET

15 KopluyHoB H.M. KOHCTUTYLMOHHbIE OCHOBbI Aa/lbHEWLLIETO Pa3BUTUS NPUHLUMOB FpaXk-
[AaHCKOro 3akoHogatenscTBa // AKTyanbHble NPo6aeMbl HACTHOro 1 Ny6ANYHOro NpaBsa :
mMaTepuanbl MeXXBY3. Hayu.-npakTuy. KoHd. /7 nog peg. I.d. PyykuHoi. M., 2009. C. 46.

16 KommeHTapuii K MpaxkgaHCcKoMmy Kogekcy Poccuiickoi depepaymnn. YacTb nepsas :
y4yeb.-NpaKT. KOMMeHTapuii (noctatelHbiii) / E.H. A6pamoBa, H.H. ABepueHko,
10.B. BalryweBa v gp. ; nog pea. A.M. Cepreesa. M. : MNMpocnekT, 2010. C. 7.
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MPUHLMNBbI TPaXKAaHCKOro npasa:
COBpPeMeHHOe COCTOsIHWE BomMpoca

3Ha4YeHne He TONMbKO ANl FPadKaaHCKOro, Ho U Anst agMUHUCTPATUBHO-
ro, TaMOXXeHHOro, Hanorosoro npaeal] v 6yaeT o651aaaTb COOTBETCTBY-
OWMMM OTPacneBbIMM OCOBGEHHOCTSIMU COAep>KaHUsl, Ha KOTOPbIX W
npeacTaBnsieTcst BA&YKHbIM COCPEA0TOUMTh UCCNeAoBaTeNbCKNIA MHTepEC.

MpUHUMN paBeHCTBAa sIBNSieTCs1 06LLEeNPaBOBbIM, HO €ro coaepyka-
HU1e Ansi TPabKAAHCKOro 1 YrofloBHOMo Npasa 6yAeT 04eBUAHO Pas3/INUHbIM.

OrpaHnyeHnsa NMpUHUMNOB rpakgaHckoro npaea.. B crtatbe 1 K
P® 3akpennsaeTcsa BO3MOXXHOCTb OrpaHMYeHNs FPadKAaHCKUX MpaB Ha
OCHOBaHMN oefepaslbHOr0 3aKoHa M TONbKO B TOW Mepe, B KakKOh 3T0
Heo6Xo0ANMO B LIENAX 3alnTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, HpaB-
CTBEHHOCTW, 3[40pOBbs, MPaB U 3aKOHHbIX MHTEPECOB APYruxX nuu, obe-
crneyeHMs 060POHbI CTpaHbl M 6e30MacHOCTU rocygapcrea. dopmynu-
pOBKa JaHHOoM cTaTbM No3amMmcTBoBaHa 13 4. 3 cT. 55 KoHcTutyumn Po.

TepMUH «OorpaHMyeHne CYO6bEKTUBHbLIX MpPaB» B PadkKAaHCKOM
npase He NoOAy4YUN eANHO06Pa3HOM TPaKTOBKU. B aTOM oTHOLWeHUM 3a-
CNY>KMBaeT BHMMaHMA 06WmniA Noaxod K npobneme, cdhopmynmpoBaH-
Hblh B.[N. KambllwaHcKknM: «B oTinudne oT CyObEKTMBHOMO NpaBa Kak
Mepbl BO3MOX>XHOrO MOBEAEHMS YNPaBOMOYEHHOro nLa orpaHuyeHue
npasa npeacraBnsgeT cobov ornpefeneHHble 3aTpyAHEHUS, CTECHEHUS,
CAep>X1UBaHWUS B OCYLLEECTBNEHUN KOHKPETHOIo Cy6beKTUBHOIO NpaBa»B

MockonbKy rpaxkgaHCcKme npasa CybopAnHUPYIOTCA K TOMY UAn
VHOMY MPUHLMUNY FPaXKAaHCKOro npasa, A0NYCTUMOCTb OrpaHun4veHums
rpakAaHCKMX MNpaB KakK «3aTpyAHEHWIA B OCYLLECTBNEHUW» BReYeT U
BO3MOXXHOCTb OFpaHMYeHns NPUHLMMNOB rpa>kaaHCKOro npasa.

OpHako Kateropmsi «orpaHuyeHne MpUHLUMNOB NpaBa» ABNSeTCSA
CaMoCTOATENbHOM, OT/IMYHON OT NOHATUA «OrPaHUYeHne rnpas».

Bo-nepBbIX, NPUHLUMIM HE MOXET 6blTb OrpaHMyYeH BO BCEX €ro
aneMeHTax, AONYCTUMO NULLb OrpaHUYeHne OTAeNbHbIX TpeboBaHN U
BO3MOXXHOCTEW, KOTOpPble OH MNPOBO3rfawlaeT, Haye MOXKeT ObITb MO-
CTaBfieHa Noj COMHeHVe ero pyHaameHTanbHas U HopMoobpasytoLas
npasoBad npupoga. Hanpumep, npu NpUMEHEHUN KOHCTPYKLUWN My-
6/1MYHOro fOoroBopa orpaHNYNBalOTCA TaKMe aNeMeHTbIl MPUHLMMNA CBO-
604bl AOrOBOpPA, Kak cB0604a Bblbopa KOHTpareHTa n csoboga Bbibopa
ycnosuii gorosopal

17 Cm. Hanp. :'yceBaT., MaBnos A. ADMUHUCTPaATUBHAasA OTBETCTBEHHOCTb 3a orpaHunye-
Hune ceoboabl Toproean // 3akoHHOCTb. 2003. Ne 6; OBogoB A.A. My6n1M4YHO-NpaBoBoOe
perynMpoBaHne aHTMMOHOMONbLHOW AeATenbHOCTM B Poccun // ApMUHUCTPaTUBHOE
npaso un npouecc. 2010. Ne 6. C. 53-56; KocTuH A. Hanoroobno>keHne 6aHKOB: X0Tenu
Kak nydywie...// BusHec-agBokaTt. 2004. Ne 15.

18 KambliwaHckuii B.M. KOHCTUTYLMOHHbIE OrpaHWYeHUs npaBa cob6cTBeHHoOCTU //
MpaBoBble BONPOCbI HeABMXUMOCTU. 2004. Ne 2. C. 2-3; OH >ke. MNpegenbl n orpaHun-
YyeHUs npasa cobCcTBeHHOCTWU. Bonrorpag : Bonrorp. Akag. MBJ Poccuum, 2000.

19 Kneiin H.W. MpuHumnn cBo6oabl AOroBopa U OCHOBaHWSA ero orpaHn4YeHnsa B Npeanpu-
HUMaTenbCKoN featenbHocTn // XXypHan poccuiickoro npasa. 2008. Ne 1
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A kTyanbHble NMpo61eMbl COBPEMEHHOTO MpaBa

Bo-BTOpbIX, OrpaHN4YNTbL AEANCTBME O4HOM0 NPUHLMNA npaBa Mo-
XKET TO/IbKO MHOW NpUHLUN npasBa. CnuctemMa NpMHLUNOB FpaXk4aHCKO-
ro NnpaBa Ao/MKHa OblTb cbanaHCMpPOBaHHOW - ecnv BCTaeT BOMPOC 06
OorpaHuUYeHnN KaKoro-1mbo aneMeHTa NpuHLMna rpadkgaHCcKoro rnpasa,
Heo6X0AMMO YETKO MOHMMAaTb, KaKoW ApYyror MPUHLMN ero orpaHnyun-
BaeT. Hanpumep, MHCTUTYTbI Ny6/IMYHOIO JOroBopa u 4orosopa npuco-
eQVHEHWS, OorpaHNYMBaloLLME B COOTBETCTBYHIOLLMX YaCcTAX cogep kaHue
npuvHUmMna cBobogbl AO0rosopa, 06ycnoB/eHbl CyLLECTBOBaHMEM MPUH-
uuna paBeHCTBa YYAaCTHUKOB IPadKAAaHCKMX MNpaBOOTHOLUEHWA. 3a-
npeLLieHre KOMMEPYECKOM OpraHmsaumm npu 3aKnoyeHnn nyenamyHoro
[oroBopa BblbypaTb KOHTpareHTa 3awjmuiaeT 3KOHOMMYECKM crnabyto
CTOPOHY, BblpaBHMBAaET UX KaK y4acTHMUKOB 060poTa 1 TemM camMbiM 06e-
creymBaeT AeNCcTBUE FPadXK4aHCKO-MNpPaBoBOro NpuHLMNa paBeHcTBa.

B cBA3M ¢ BO3MO>XHOCTbIO OrpaHuUYeHus 04HOro NpuHumMna npa-
Ba TOMbKO APYTMM MNpPaBOBbIM MPUHLMMNOM CaMoro Cepbe3HOro Hayu-
HOr0 BHUMaHUA 3acNy>kuBaeT Mpensio>KeHMe O BblAENEHNN B CUCTEME
MPMHLMNOB FPadKAaHCKoro rnpasa npuHumMna gonyctuMoCcTyM OrpaHu-
YeHUS rpaXkgaHcKux npasA

Be3ycnoBHO, MpobnemMbl MPUHLMMIOB FPadKL4AHCKOr0 npaBa He
ncuYepnbIBaAlOTCA NePeYUCIEHHbIMM acnekTaMmn. B HacTosweln ctaTbe
X0Tenocb Obl MoOKasaTb HE06X0AMMOCTb HEKOTOPOW cucTemMaTmsauunm
CYLLLECTBYHOLMX B 3TON chepe TeEOPETUHECKMX BOMPOCOB M BO3MOXXHbIE
HarnpasfeHUa UX peLUeHns, Hy>Kgarowmecsi, 6e3ycnioBHO, B La/lbHEN-
e paspaboTke. bonbliok BKNag B paspelleHre yKasaHHbIX BOMPO-
COB U B onpeaeneHnn ganbHenLmx nyTen TeopeTUHeCcKnUX n3bliCKaHum
6bIn cagenaH Hukonaem MuxaiinoBuyem KopLuyHOBbIM NMpU UccnegoBa-
HUN MPUHLMMOB FpaXk4aHCKOro npasa.

20 KopuwyHoB H.M. KOHCTUTYLMOHHbIE OCHOBbI AanbHeNLllero pasBuTUA MNPUHLMMNOB
rpa>kfaHCcKoro 3akoHogatenbcTBa // AKTya/bHble NPo6neMbl HACTHOro U Ny6ANYHOrO
npaea : MaTepuanbl MeXBy3. Hay4.-npakTuy. KoHd. 7/ nog ped. .®. PyuykuHoi. M.,
2009. C. 48.

oV BnacTb 3aKoHa



